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Public hearing on appeal of hearings officer's decision denying Conditional Use (CU) 18-030/Lee

A request was made for a conditional use permit to establish a bed and breakfast inn as a home
occupation on a 9.4-acre unit of land in an Special Agriculture zone at 3705 Ballyntyne Road South. On
May 14, 2018, the planning director issued a decision approving the request subject to conditions. On
May 23, 2018, that decision was appealed by property owners in the area that opposed the approval.
The hearings officer conducted a public hearing on June 21, 2018, and left the record open until July 5,
2018, for written testimony. On September 7, 2018, the hearings officer issued a decision denying the
request. The hearings officer's decision was appealed to the board of commissioners on September 24,
2018, and on October 3, 2018, the board accepted the appeal and scheduled this public hearing.

In the denial, the hearings officer found that two criteria were not satisfied. The criterion in Marion
County Code (MCC) 17.137.060(C)(3) requires an applicant to demonstrate that the proposed use will
not unreasonably interfere with other uses permitted in the zone in which the property is located. This
criterion is analyzed in finding #16 beginning on page 10 of the hearings officer's decision. The
hearings officer discusses the types of uses allowed in the SA zone and potential impacts of the
proposed use, and concludes that it is not clear that the proposal will not interfere with farm and forest
practices and other uses permitted in the SA zone.

The criterion in MCC17.137.060(A)(1) is very similar and requires a finding that the use will not force a
significant change in, or significantly increase the cost of, accepted farm or forest practices on
surrounding lands devoted to farm or forest use. This criterion is discussed in finding #22 on page 12 of
the decision. The hearings officer found that the applicant did not provide information on the day to
day operation of the business and does not analyze whether farm practices in the area will be impacted,
and concludes that the burden of proof regarding this criterion was not met.

In the appeal, the applicant states that the hearings officer did not base the denial on the impacts the
proposed bed and breakfast would have on adjacent properties but on the adjacent properties
theoretical impacts from the bed and breakfast. Applicant argues that the findings that the proposal
fails to meet the criteria are entirely speculative and unsupported by facts. The applicant concludes that
there is no evidence in the record that the bed and breakfast will negatively affect adjacent farm and
forest practices. Regarding the concerns of the hearings officer that there is no evidence in the record
detailing the applicant's day to day operation and the specific farm practices taking place in the area,
applicant intends to present such evidence prior to or at the public hearing.

None.
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None.

1. Continue the public hearing.

2. Close the hearing and leave the record open.

3. Remand the matter back to the hearings officer requiring an agreement from the applicant to extend
the 150 day decision making deadline.

4. Close the public hearing and approve or deny the application or approved a modified proposal.

None.

Appeal to Marion County Board of Commissoners
Hearings officer's decision denying the request
Appeal of planning director's decision

Planning director's decision

Joe Fennimore, Marion County Public Works - Planning

Copies of completed paperwork sent to the following: (Include names and e-mail addresses.)

Copies to:

Joe Fennimore, gfennimore@co.marion.or.us
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> IN THE MATTER OF APPLICATION OF:
6
7

CAROL LEE,
No. CU 18-030
APPLICANT’S APPEAL OF
8 . HEARING OFFICER DENIAL OF
CONDITIONAL USE APPLICATION
? Clerk’s File No.
10 Conditional Use
11
12
RELIEF REQUESTED
13

Applicant Carol Lee requests that the Board remand the Order of Marion County Hearings
14 || Officer Ann M. Gasser dated September 7, 2018 denying Applicant’s Conditional Use
Application to establish a Bed and Breakfast Inn as a home occupation for further consideration.
15 || MCC 17.122.120.

16 || Inthe alternative, Applicant requests that the Board set a public hearing and reinstate the decision
of the Planning Director for Marion County dated May 14, 2018 approving Applicant’s
17 || Conditional Use Application subject to certain conditions.

18 At the hearing, or on remand, Applicant will provide additional information concerning:
19 1) farm and forest uses and practices occurring on surrounding lands;

20 2) anticipated day-to-day bed and breakfast operations; and

21 3) analysis of the non-impact of Applicant’s condition use upon adjacent farm and

forest uses and practices.

Applicant agrees to extend the “150 day rule” for the purpose of reconsideration by
23 || remand or hearing and decision of the hearings officer’s denial.

24
25
26
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SUMMARY OF ARGUMENT ON APPEAL

Applicant’s request for a Conditional Use to establish a Bed and Breakfast as a home
occupation in an existing dwelling was approved subject to conditions on May 14, 2018. The
Planning Director determined that the Application met the criteria in Section 17.137.060(C) of
the Marion County Code. Specifically, the Planning Director determined that the Application
satisfied the Conditional Use criteria in MCC 17.137.060(A) that Applicant’s use ...will not
force a significant change in or significantly increase the cost of accepted farm or forest practices
on surrounding lands devoted to farm or forest use.” The Planning Director’s approval was based
in part upon his Finding No. 3 which states all surrounding properties with the exception of the
properties to the east are zoned SA and consist of rural residential lots and land in timber use.
Property to the east on the north side of Ballytyne Road are zoned AR (acreage residential).

On appeal the hearings officer overturned the Planning Director, ruling that Applicant’s
use 1) will not “be in harmony with the purpose and intent of the zone...”; and 2) “will force a
significant change in or significantly increase the cost of farm or forest practices on surrounding
lands devoted to farm use.”

The Application proposes to convert an existing dwelling into a bed and breakfast without
any changes or structural alterations. Applicant is not taking timber or farm land out of
cultivation, not removing a single crop or tree, nor replacing any existing farm use. This
property, like the surrounding properties, consists of rural residential lots (but not timber use).
The only difference in the property’s previous use and the proposed use is that Applicant will host
a very limited number of guests. In terms of impact on adjacent properties, this is no different
than housing seasonal farm workers or the hosting of wine tours, both of which are permitted in
agricultural zones. In fact, Applicant’s proposed use supports and is in harmony with adjacent
farm and forest practices because it facilitates tourism in the area by providing needed lodging.

The hearings officer does not agree that a Bed and Breakfast Inn can be in harmony with
farm uses, and describes the application as the introduction of a “sensitive use.” The Application
is denied not because of Applicant’s impacts on adjacent properties, but the adjacent properties’
theoretical impacts on the bed and breakfast and its guests. The apparent basis for denial is that
Applicant’s bed and breakfast could interfere with farm zone uses, “...because of complaints
about aerial spraying, chain saw use, helicopter harvesting, tractors raising dust, night farm
operations, manure smells, and so on.” This is entirely speculative. It is not a criteria, and there
was no evidence in the record supporting such a finding.

The Application meets the requirements and is complete. The Applicant did not fail to
“analyze conflicts” because no objective conflicts exists. The neighbors’ objections, most of
-which were found irrelevant or unsubstantiated, are not conflicts regarding farm and forest
practices, and all objective Code criteria addressing off-site impacts (e.g. water, traffic, etc.) were
met or could be met.

Applicant respectfully requests remand to the hearings officer for further consideration,
or reinstatement of the Planning Director’s approval after public hearing, pursuant to MCC
17.122.120(C).
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POINTS AND AUTHORITIES

1. TheHearings Officer’s Denial Is Conclusory and Unsupported by Facts

“Approval or denial of a permit application or expedited land division shall be
based upon and accompanied by a brief statement that explains the criteria and
standards considered relevant to the decision, states the facts relied upon in
rendering the decision, and explains the justification for the decision based on the
criteria, standards and facts set forth.”ORS 215.416(9)

“Findings must (1) identify the relevant approval standard; 2) set out the facts which are believed
and relied upon; and 3) explain how those facts lead to the decision on compliance with the
approval standards.” Mountain Gate Homeowners Associationv. Washington County, LUBA No.
97-218,34 Or LUBA 169, 173 (1998). Decisions based on findings that offer little or no factual
support for the conclusions reached have been found inadequate and a basis for the Land Use
Board of Appeals to remand the case. Middletonv. Josephine County, LUBA No. 95-226, 31 Or
LUBA 423, 433-434 (1996).

In this case, the hearings officer summarily concluded that the operation of a bed and
breakfast would force a significant change in or significantly increase the cost of accepted
farm or forest practices on surrounding lands devoted to farm or forest use. However, this
conclusion was unsupported by any facts or any explanation how those facts led to the
decision. There is no showing of off-site impacts affecting farming or timber practices. See,
e.g. Seaton v. Josephine County, LUBA No. 2004-049, 47 Or LUBA 178 (2004). (conclusory
findings of compatibility were legally insufficient).

2. The Conclusion That “Applicant Would Be Unhappy Here” Is Speculative and
[Irrelevant

The hearings officer’s denial is premised on the broad assumption that Applicant’s bed
d breakfast would not be “in harmony with” adjacent farm and forest practices. Such a
finding must first articulate what the term “in harmony” means. See Murphey v. City of
Ashland, LUBA No. 89-123, 19 Or LUBA 182, 202, affirmed without opinion, 103 Or App.
238 (1990). “Harmony” means “...agreement; accord; harmonious relations....a consistent or

leasing orderly arrangement of parts; congruity.” Random House Webster’s College

ictionary (1992). In harmony with is not identical to. It is the degree to which a bed and
reakfast can co-exist with adjacent farm and forest uses. Other than the presence of transient
uests in the existing dwelling, the use and impacts are no different than use as a single family
welling or seasonal farmworker housing. This criterion is already addressed in the Code by
imiting the number of bedrooms that may be converted to a home occupation and by requiring
hat all activity be conducted inside the dwelling. Applicant meets both criteria.

In this case the hearings officer accepted the testimony from neighbors that there
xisted adjacent to the subject property a miniature horse farm and two Christmas tree growing
ee farms, and from it extrapolated that one or more of these uses could potentially require
erial spraying and the use of helicopters which, in turn, could provoke complaints from
pplicants or her guests. This “finding” is speculative and fails to support the legal conclusion
hat the Applicant’s operation of a bed and breakfast will negatively affect neighboring uses.
indings that do not support the necessary legal conclusions are legally insufficient. Jacobson
. City of Winston, LUBA No. 2005-037, 51 Or LUBA 602, 621-622 (2006).

APPLICANT’S APPEAL OF HEARING OFFICER DENIAL OF CONDITIONAL USE
APPLICATION

CoLE TAITP.C.
ATTORNEYS AT LAW
1919 WILLAMETTE FALLS DRIVE
‘WEST LINN, OREGON 97068
TELEPHONE (503) 650-1731 ® FAX (503)650-1742 e Email: contact@coletait.com



N =

10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26

Page 4 -

O 0 39 & »n B~ W

. Denial Based Upon a “Lack of Harmony” Is Impermissibly Vague, Particularly Where
@ MCC Provides Clear and Objective Criteria On Impacts on Adjacent Properties.

In order to support denial, the hearings officer’s findings must identify qualities or
haracteristics of Applicant’s bed and breakfast which would adversely impact neighboring
roperties. See, Benjamin v. City of Ashland, LUBA No. 90-065, 20 Or LUBA 265, 273-274
1990). Impacts on adjacent farming and forest practices are already addressed in the criteria
pplicable to establishing a bed and breakfast inn as a home occupation. Impacts implicating

aste water management, fire suppression, ingress and egress of customers and employees,

affic, road capacity, signage, adequacy of public utilities, wildlife habitat concerns, adequacy

f water source and noise were all found by the hearings officer to have been met or could be

et with conditions. In land use law, findings made to demonstrate compliance with one
criteria may satisfy another criteria. Alliance for Responsible Land Use v. Deschutes County,
149 Or App. 259, 942 P2d 836 (1997). The findings of the hearings officer contradict, not
support, her conclusory findings that Applicant’s bed and breakfast is not in harmony with

djacent uses. See, Keudell v. Union County, LUBA No. 90-054, 19 Or LUBA 394 (1990).

etailed findings about impacts on agricultural can support conclusory findings about that

issue elsewhere in the decision).

The Planning Director determined that Applicant met the specific criteria applicable to
stablishing a bed and breakfast as a home occupation. Because Applicant meets the specific
riteria, the hearings officer’s denial is based in part on the hearings officer’s concern that
‘...the record does not contain sufficient detail to say the use will not interfere with farm and
orest practices.” Findings must be based on the existence of evidence, not its absence or the
ack of evidence to the contrary. Mazeski v. Wasco County, LUBA No. 94-04, 28 Or LUBA

159, 173-174 (1994), affirmed without opinion 133 Or App. 258 (1995). Such an inconsistent
onclusion merits remand. McAlister v. Jackson County, LUBA No. 2004-001, 47 Or LUBA
125, 133-135 (2004). (Applicant’s alleged failure to demonstrate that a dwelling would have a
‘minimum impact” on wildlife was remanded because it was inadequate to support a decision
f denial). “While findings of non-compliance with an applicable approval standard need not

e as exhaustive or detailed as those necessary to establish compliance, the....findings must
adequately explain [the] conclusion that the standard is not met.” On Track, Inc. v. City of
Medford, LUBA No. 99-079, 37 Or LUBA 472, 477 (2000).

CONCLUSION

There is nothing in the record that is evidence that Applicant’s bed and breakfast inn
will negatively affect adjacent farm and forest practices. Such impacts are already addressed in
the clear and objective criteria set forth in MCC 17.120.075 as determined by the Planning
IdDirector. The hearings officer’s concerns relate to the absence in the record of evidence

etailing 1) Applicant’s day-to-day operations of her bed and breakfast; and 2) evidence of the
specific farm and forest practices on adjacent properties. Neither is required by the Code to
stablish a bed and breakfast as a home occupation. However, if the Board determines that
hese are in fact requirements, fairness dictates that Applicant should be permitted to present
such evidence and requests either a public hearing to do so or remand to the hearings officer
d an opportunity for the Applicant to put such evidengéinto the record.

AA
dAadrew M. Cole, OSB #890346

’Dated: September 21, 2018
Attorney for Applicant Carol Lee
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THE MARION COUNTY HEARINGS OFFICER

In the Matter of the ) Case No. CU 18-030
)

Application of: ) Clerk’s File No.
)
)

CARCL LEE Conditional Use

I. Nature of the Application

This matter comes before the Marion County Hearings Officer on the
application of Carol Lee for a conditional use permit to establish a bed and
breakfast inn as a home occupation on a 9.4-acre unit of land in an SA (Special
Agriculture) zone at 3705 Ballyntyne Road S, Salem, Marion County, Oregon (T8S,
R3W, S18B, tax lot 500).

IT. Relevant Criteria

Standards and criteria relevant to this application are found in the Marion
County Comprehensive Plan (MCCP) and Marion County Code (MCC), title 17,
especially chapters 17.119 and 17.137. '

III. Public Hearing

7 A public hearing was held on this matter on June 21, 2018. The Planning
Division file was made part of the record. The record was left open for opponents
until June 28, 2018, and until July 5, 2018 for applicant to submit additional
information. The following persons appeared and provided testimony on the
application:

1. Lisa Milliman Marion County Planning
2. John Rasmussen Marion County Public Works Engineering
3. Carol ILee Applicant
4. John Zukle Proponent
5. William Gavan Appellant
6. Hazel Petersocon Appellant
7. Jana Gunn Opponent
8. Robert Gunn Opponent
9. Debra Stanley  Opponent
10. Steve Mattison Opponent
11. Shelly Warner Opponent
The following documents were entered into the record as exhibits:
Ex. 1 Four pages re: June 21, 2018 appeal hearing, multiple signatories
Ex. 2 Comments of Jana Gunn '

Ex. 3 Statement from William & Joan Gavan with attached Iee & Zukle name
search printouts
Ex. 4 Comments in opposition, Gary & Laura Weber
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Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.

Ex.

evidence or testimony presented at hearing. Exhibit 1 contains four pages of

2

Comments of concern, Dan & Terri Cooper (two emails, different dates
but same content)
Comments of concern, Rick & Jodi Field
Comments in opposition, Leslie Ems-Walker
Comments in opposition, Ana Sarriugarte
Comments in opposition, Rolf Schooler
0 Comments of concern, Leander & Andréa Moncur
1 Camments of concern, Lawrence & Katherine Harris
2 Comments in opposition, Thomas Morrison
3 Comments of concern, Ballyntyne Road neighbors
4 Comments of concern, JW (email & follow up email adding case number)
5 Comments in opposition, Dean & Jennifer Larson
6. Comments in opposition, LeeAnn & Dan O’ Leary
7 Comments in opposition, Noel Grefenson for Noel & Ronda Grefenson
8 Comments in opposition, Russell Warner, 28 Jun 18
9 Comments in opposition, Russell Warner, 27 Jun 18
0 Comments in opposition, James & Tanya Cotterell
1 Comments in opposition, Jessica Short
2 Comments in opposition, Lori Gunn
3 Comments in opposition, Sue Guest
4 Comments in opposition, Robert & Jana Gunn with seven listed exhibits
5 Fmail from Karla Farnsworth with corrected pages for exhibit 24
(minor corrections to page 3)
6 Comments in support from Carol Lee

No objections were ralsed to Jjurisdiction, conflict of interest,

signatures, and the body of the petition-like form reads:

As a concerned neighbor, I hearby join with the Gavans in appealing
the Planning Director’s approval of a request for a conditional use
to establish a bed and breakfast inn as a home occupation on a 9.4
acre parcel in a SA (Special Agriculture) =zone Ilocated at 3705
Ballyntyne [Road] S, Salem. We strongly recommend that Conditional
Use 18-030 be denied.

The hearings officer interprets these signatories as joining in opposition

to the subject application, but denies any after the fact appellant status.

In exhibit 8, Ana Sarriugarte states:

It has come to my attention that Carocl Lee, the new owner of the
Morrow property, has applied for a high-end bed and breakfast permit.
Tt is my understanding that the initial decision of Marion County was
to grant the request and that some neighbors were notified, but I was
not one of those. I do feel that everyone should have been notified
because we, also, live on this Ballyntyne Road S. and this decision
affects all of us that live on this road.

The hearings officer interprets these comments as cbjections to notice.
Under Oregon Revised Statutes (ORS) 215.416(11)(a) (@) and (c) (A) (iii),

CU 18-030\ORDER - 2
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governing body designee, here, the Planning Director, may approve or deny a
permit without a hearing with notice and opportunity to appeal to property owners
within 750’ of the subject property when it is within a farm or forest zone. The
notice certification for the Planning Director’s decision shows Ms. Sarriugarte
was not notified of the director’s decision. Comparing the hearing notification
map and distances on Assessor’s map 083W18B, the record shows that notice was
provided to owners of property within 7507 of tax lot 083W18B0500. Ms.
Sarriugarte does not live within the 750’ notification area, and notice was not
required. Notice of the Planning Director’s decision was not defective.

Notice certification for the June 21, 2018 hearing shows Ms. Sarriugarte
was, again, not notified. Under ORS 197.763(2) (a) (C), notice of public hearing
shall be provided to applicant and owners of record, as shown on the most recent
property tax assessment roll, where the property is within 500 feet of the
property that is subject of the notice, when the subject property is within a
farm or forest zone. MCC 17.111.030(C) (2) extends Marion County’s notification
area to 750’ within the SA and other resource zones. Ms. Sarriugarte does not
live within the 750" notification area. Hearing notice was not defective.

In exhibit 24, opponents Gunn and Gunn raise an issue that could possibly
alter the notification area. The Gunns claim Ms. Lee’s property includes AR zoned
property, and refer to the property description from the deed to Ms. Lee’s
property that describes tax lot 083W18B0500 as parcel 1, and another property as
parcel 2. Parcel 2 may refer to tax lot 083W18B0501, a narrow strip of land
running along the east side of tax lot 083W18B0500. The strip is 31.94’ wide at
the north end and 40.12" wide at the south, and is split zoned SA and AR. But,
tax lot 083W18B0501 is in Barbara Morrow’s name according to tax roll information
attached to the notification map, and not in Ms. Lee’s name. Tax lot 083W18B0501
is not attributable to Ms. Lee for notification purposes. Even assuming, without
deciding, that Ms. ILee’s deed includes tax lot 083W18B0501 in her contiguous
holdings, extending the eastern property boundary and notification area by
another 40.12" will not bring any additional properties within the notification
area. Notice was proper.

IV. Findings of Fact

The hearings officer, after careful consideration of testimony and evidence
in the record, issues the following findings of fact:

1. The subject property is designated Special Agriculture in the MCCP and
zoned SA. The intent of the designation and zoning is to promote and
protect commercial agricultural operations. The property is also within a
sensitive groundwater overlay (SGO) =zone, and partially within a
geologically hazardous overlay zone.

2. The subject property is on the north side of Ballyntyne Road S, about
1,500’ west of its intersection with Cobb Lane S. The property contains a
dwelling, two wells, and a septic system. The property was created in its
current configuration in property line adjustment case PLA 03-11 and is
considered a legal parcel for land use purposes.

CU 18-030\ORDER - 3
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Properties north, west, south and southeast are zoned SA, and consist of
small rural residential parcels and larger parcels 1n resource use.
Properties to the east on the north side of Ballyntyne Road are zoned AR
(Acreage Residential) and are in residential use.

Ppplicant asks to establish a bed and breakfast inn as a home occupation in
the existing dwelling on the subject property.

The Marion County Planning Division requested comments on the proposal from
various governmental agencies.

Marion County Public Works (PW) Land Development and Engineering Permits
Section (IDEP) requested engineering condition A and provided engineering
requirements B and C as advisories:

ENGINEERING CONDITION
Condition A — Within 180 days following land use approval, dedicate a 30—

foot half-width along the Ballyntyne Road frontage for public right-of-way
purposes in order to meet the county’s Local road standard [MCC 17.119.60].

The Applicant will need to engage a licensed Surveyor to accomplish this.
Currently there exists a 20-foot right-of-way half-width.

ENGINEERING REQUIREMENTS

B. Driveways must meet sight distance, design, spacing, and safety:
standards [MCC 11.10]. The stamped concrete driveway approach, while
aesthetically pleasing as it is well done, is not in conformance with
PW Engineering standards for a rural road, for a vwvariety of
logistical reasons. Prior to establishment of the proposed use, the
Applicant 1s required to remove the concrete within the to-be-
expanded (30-foot) public right-of-way, or, record a Removal
Agreement with Marion County that acknowledges the possibility for
future disturbance/removal of the concrete for such things as
utilities, drainage work, road paving, etc. An PApplication is
enclosed for electing the latter option.

C. The subject property is within the unincorporated area of Marion
County and 1is subject to assessment of Transportation System
Development Charges (SDCs) upon application for building permits, per
Marion County Ordinance #00-10R.

Marion County Building Inspection commented that permits for a building
permit is required for a change in use or occupancy.

Marion County Onsite Wastewater Management stated that septic authorization

is required.

Salem Fire Department commented that based on the provided information, it
appears the existing home, which is proposed to have five bedroom suites
designated as rooms for a B&B, was originally built in 1892, Tt also
appears that the use i1s still addressed out of the residential code, thus

CU 18-030\ORDER - 4
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it would not be requesting a change in the fire department water supply. If
additions to the structure are proposed in the future, the fire department
would reassess the fire flow calculations at that time.

All other agencies contacted did not respond or stated no objection to the
proposal.

V. Additional Findings of Fact-Applicable Law-Conclusions of Law

1. Applicant has the burden of proving by a preponderance of the evidence that
all applicable standards and criteria are met. As explained in Riley Hill
General Contractor, Inc. v. Tandy Corporation, 303 Or 390 at 394-95 (1987):

‘Preponderance of the evidence’ means the greater weight of
evidence. It is such evidence that, when weighed with that
opposed to it, has more convincing force and is more probably
true and accurate. If, upon any question in the case, the
evidence appears to be equally balanced, or if you cannot say
upon which side it weighs heavier, you must resolve that
question against the party upon whom the burden of proof rests.
(Citation omitted.)

Applicant must prove, by substantial evidence in the whole record, it is
more likely than not that each criterion is met. If the evidence for any
criterion is equally likely or less likely, applicant has not met its
burden and the application must be denied. If the evidence for every
criterion is a hair in applicant’s favor, then the burden of proof is met
and the application must be approved.

MCC 17.118

2. Under MCC 17.119.100, the Planning Director has the power to decide all MCC
title 17 conditional uses. A home occupation, including bed and breakfast
inn, is a listed conditional use in the SA zone. The Planning Director
could decide this matter.

3. Under MCC 17.119.140, after the Planning Director’s final action on a
conditional use application, interested persons may appeal the decision no
later than 15 days after the decision is mailed. The Planning Director’s
decision was mailed on May 14, 2018. Neighbors Joan Gavan, William Gavan
and Hazel Peterson, interested persons, appealed the decision on May 23,
2018. The appeal was timely.

4. Under MCC 17.119.150, on appeal of the Planning Director’s decision, the
hearings officer shall conduct a public hearing in accordance with MCC
17.111. The hearings officer may hear and decide this matter.

5. Under MCC 17.119.020, a conditional use application may only be filed by
certain people, including the owner of the property subject to the
application. The case file contains a statutory warranty deed recorded in
Marion County deed records at reel 4031, page 268 showing that the subject

CU 18-030\ORDER - 5
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property (tax lot 083W18B0500) was conveyed to Carol Lee on December 22,
2017. Ms. Lee, as property owner, could file the application. MCC
17.119.020 is satisfied.

Under MCC 17.119.025, a conditional wuse application shall include
signatures of all property owners. A December 22, 2017 statutory warranty
deed conveyed the subject property to Carol Iee. Property owner, Carol Lee,
signed the application. MCC 17.119.025 is satisfied.

Under MCC 17.119.070, before granting a conditional use, the hearings
officer shall determine:

(D) That the hearings officer has the power to grant the conditional use;

(B) That the conditional use, as described by the applicant, will be in
harmony with the purpose and intent of the zone;

(C) That any condition imposed is necessary for the public health, safety
or welfare, or to protect the health or safety of persons working or
residing in the area, or for the protection of property or
improvements in the neighborhood.

Under MCC 17.119.030, the hearings officer may hear and decide only those
applications for conditional uses listed in  MCC title 17.
MCC 17.137.050(D) (1) 1lists home occupations, including bed and breakfast
inns, subject to MCC 17.137.060(C) as a conditicnal use in the SA zone. MCC
17.119.070(A) is satisfied.

MCC 17.137.010 contains the SA zone purpose statement:

The SA (special agriculture) =zone 1s applied 1in areas
characterized by small farm operations or areas with a mixture
of good and poor farm soils where the existing land use pattern
is a mixture of large and small farm units and some acreage
homesites. The farm operations range widely in size and include
grazing of ' livestock, orchards, grains and grasses, Christmas
trees and specialty crops. The range 1in size of management
units presents no significant conflicts and allows optimum
resource production from areas with variable terrain and soils.
It is not deemed practical or necessary to the continuation of
the commercial agricultural enterprise that  contiguous
ownerships be consolidated into large parcels suitable for
large—-scale management. Subdivision and planned developments,
however, are not consistent with the purpose of this zone and
are prohibited.

This zone allows the flexibility in management needed to obtain
maximum resource production from these lands. It emphasizes
farm wuse but forest wuse 1s allowed and protected from
conflicts. The SA zone is intended to be applied in areas
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10.

designated  special  agriculture in the Marion  County
Comprehensive Plan.

The SA zone is also intended to allow other uses that are
compatible with agricultural activities, to protect forests,
scenic resources and fish and wildlife habitat, and to maintain
and improve the quality of air, water and land resources of the
county.

The SA zone retains Class I through IV soils in commercial farm
units comparable to those in the vicinity or in small-scale or
specialty commercial farms where the land is especially suited
for such farming. The SA zone is intended to be a farm zone
consistent with ORS 215.283.

MCC 17.137 and related provisions are intended to carry out the purpose and
intent of the SA zone. Meeting these provisions ensures a proposal is in
harmony with the purpose and intent of the zone. Applicable provisions are
discussed below and are not met. MCC 17.119.070(B) is not met.

As found below, not all criteria are met and this application is denied. No
conditions attach. MCC 17.119.070(C) is not applicable.

MCC 17.137.060(C)

11.

Under MCC 17.137.060(C), notwithstanding MCC 17.110.270 and 17.120.075,
home occupations, including the parking of vehicles in conjunction with the
home occupation, including bed and breakfast inns, are subject to the
following criteria:

1. A home occupation or bed and breakfast shall be operated by a
resident of the dwelling on the property on which the business is
located. Including the residents, no more than five full-time or
part-time persons shall work in the home occupation (“person”
includes volunteer, nonresident. employee, partner or any other
person) .

2. Tt shall be operated substantially in:
a. The dwelling; or

b. Other buildings normally associated with uses permitted in the
zone in which the property is located.

3. It shall not unreasonably interfere with other uses permitted in the
zone in which the property is located.

4. A home occupation shall not be authorized in structures accessory to
resource use on high-value farmland.

5. A sign shall meet the standards in Chapter 17.191 MCC.

CU 18-030\ORDER - 7
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12.

13.

6. The property, dwelling or other buildings shall not be used for
assembly or dispatch of employees to other locations.

7. Retail and wholesale sales that do not involve customers coming to
the property, such as Internet, telephone or mail order off-site
sales, and incidental sales related to the home occupation services
being provided are allowed. No other sales are permitted as, or in
conjunction with, a home occupation.

Before looking at these criteria, a couple of MCC definitions need to be
examined. MCC 17.110.270 defines home occupation as any business or
professional activity engaged in for production of income by a resident of
a dwelling or dwelling unit as a subordinate use of the building and its
premises, and in conformance with the provisions of this title. A home
occupation may dinclude a limited home occupation, conditional home
occupation or a home occupation in a resource zone. Such term does not
include the lease or rental of a dwelling unit or the rooming or boarding
of persons on the same premises nor does it include a use meeting the
standards of a home office in MCC 17.125 or a marijuana business licensed
pursuant to applicable law.

The hearings officer could find no home office standards in MCC 17.125, but
did find home office standards in MCC 17.126.020 (A7) (21). Those standards,
among other things, allow no employees. This proposal i1s not for a home
office. Neighbors are particularly concerned whether the proposed use will
be a subordinate use of the building and premises. Neighbors explained that
the subject single family dwelling is atypical; describing it as 18,000
square feet and containing two apartments with kitchens, seven other
bedrooms, a large commercial kitchen, single lane bowling alley, dance
floor with bar, and indoor swimming pool and exercise room on nine acres
fully landscaped with lawns and formal gardens, and having gated access.
Neighbors see no way to monitor on-site activity to ensure compliance with
regulations and conditions, and believe the use is likely to morph into a
use more akin to hotel than a bed and breakfast inn. Some neighbors
suggest, 1f the use 1is approved, the bed and breakfast inn should be
limited to no more than 1,500 square feet of the dwelling space, and access
to on-site amenities such as the pool, exercise room, bowling alley, dance
floor, bar, and grounds should be prohibited to help ensure the use will be
a subordinate use of the property. Reasonable limitations on the use will
be discussed below to address the subordinate use requirement.

MCC 17.110.108 defines bed and breakfast inn as a single-family dwelling
where lodging and a morning meal for guests only are offered for
compensation, having no more than five sleeping rooms for this purpose. An
establishment where more than one meal per day is offered shall not be
deemed a bed and breakfast inn. An establishment with more than five
sleeping rooms shall be deemed a hotel. Unless specifically listed as a
permitted or conditional use, a bed and breakfast inn is considered a home
occupation. Weddings, receptions, group meetings, conferences and similar
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14,

activities are not allowed as secondary uses, accessory uses or temporary
uses in association with a bed and breakfast inn.

Under MCC 17.110.190, dwelling unit means an independent area in a building
including permanent provision for living, sleeping, eating, ' cooking, and
sanitation occupied by and serving:

A. A single family;

B. A single family and rooming or boarding of up to two domestic
employees or other persons; or

C. A single family and residents of a residential home as defined in MCC
17.110.477.

Under MCC 17.110.195, dwelling, single-family means a detached building on
a lot, or portion of a building on a separate lot, containing only one
dwelling unit, exclusive of a mobile home. The subject structure is a
detached building on a separate parcel, but at least one opponent says
calling the building a single family dwelling is a stretch. This may be
because of the two kitchen apartments and other amenities, but there was
also a comment that the structure was a single family dwelling when the
previous owners lived there, implying change of ownership alone change the
building’s status. A change in ownership alone is not sufficient to change
the building’s status. The building is a single family dwelling and the
proposed use must be established and continually run in accordance with the
bed and breakfast inn definition, with only sleeping .room and morning meal
allowed. Additional meals shall not be served. Only five sleeping rooms are
allowed, and they must be bedrooms only, not rooms with kitchens. The home
occupation must be subordinate to residential use of the dwelling.
Weddings, receptions, group meetings, conferences and similar activities
are not allowed.

Opponents make a fair argument that monitoring the use will be difficult
because it 1is such a large dwelling with many amenities such as exercise
room, swimming pool, dance hall and so on. These amenities must be off
limits to bed and breakfast guests. A bed and breakfast is a sleeping room
and a morning meal. This does not mean guests cannot walk the grounds nor
have morning meals outside, but the grounds cannot be used to host events.
The use cannot be advertised as anything more than a room to sleep in and a
morning meal to eat.

Ms. Lee testified under oath that she lives on the subject property. Some
neighbors are skeptical of the claim, stating Ms. Lee has been seen on the
property only once in six months of ownership. Ownership does not imply
residency, and Ms. Lee listed a Lake Oswego address on the application form
before it was crossed out and the Ballyntyne Road address added. Still, it
is not necessarily unusual to purchase a property and not move in
immediately. Ms. Iee’s residency will be required as a condition of
approval, and failure to reside on the property would allow revocation of
any approval.
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15.

l6.

No more than five full-time or part-time persons shall work in the home
occupation (“person” includes volunteer, nonresident employee, partner or
any other person). At hearing, Ms. Lee referred to, John Zukle, as her
partner, and stated that he was speaking for her. Ms. ILee and Mr. Zukle
both spoke of running the proposed bed and breakfast inn and both are
included in the bed and breakfast worker count. Ms. Lee also anticipates
two employees will perform 1.5 jobs, cleaning rooms and serving breakfast.
The use will be limited to no more than these four positions to help keep
the proposed use subordinate to the primary residential use of the
property.

With conditions, MCC 17.137.060(C) (1) could be met.

The dwelling is the only building on the property. The business shall be
operated substantially in the dwelling. With this condition, MCC
17.137.060(C) (2) would be met.

The subject property is in the SA zone. Appellants claim a portion of the
subject property is zoned AR and should be judged on the more restrictive
AR standards and criteria. As noted in section III above, the Marion County
tax roll identifies the SA/AR zoned strip next to the subject property as
in Barbara Morrow’s ownership. Even if tax lot 083W18B0501 is in Ms. Lee’s
ownership, the requested use is proposed for tax lot 083W18B0500, which is
in the SA zone. The SA zone is examined for MCC 17.137.060(C) (3) purposes.

MCC 17.137.020 through 137.050 list more than 50 allowed, permitted subject
to standards, and conditionally permitted uses in the SA zone. Uses range
from agricultural and forest uses to nonfarm dwelling uses. This proposed
use includes only five sleeping rooms with breakfasts and will take place
primarily inside the dwelling, and no events. There will be no fireworks to
frighten nearby horses or set the woodlands on fire, and no live bands to
disturb nearby residential uses. Still, even quiet enjoyment of property
can sometimes interfere with farm zone uses because of complaints about
aerial spraying, chainsaw use, helicopter harvesting, tractors raising
dust, night time farm operations, manure smells and so on. A declaratory
statement discussed in V{(27) below will be required as a condition of any
approval to help alleviate issues associated with farm and forest
practices. Even with this, the record does not contain sufficient detail to
say the use will not interfere with farm and forest practices.

Neighbors living in the farm zone (and in nonfarm zones) are concerned
about safety issues associated with increased traffic on Ballyntyne Road S.
The road provides the only outlet for the neighborhood and is, for the
portion that is part of the county transportation network, identified in
the 2005 MCC-adopted Rural Transportation Plan (RTSP), Appendix B, as a
dead end, mile long, two lane local road within a 40’ right-of-way, with
20" paved travel surface and no shoulders, that is in very good condition,
with a 220 trip traffic volume, operating at a level of service (IL0OS) A
(the highest 10S). The 2013 RSTP Appendix B update (not yet adopted) shows
traffic volume at 250 trips and road condition as good rather than very
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17.

18.

19.

20.

good. There 1is evidence of accidents occurring on Ballyntyne Road though
some may not have been officially reported. Testimony cited vertical
curvature and excess speed as possible contributing factors. Still, the
roadway is operating at a high level of service, and fear that outsiders,
unfamiliar with the road will cause accidents is speculative. Based on
testimony 1t seems have been involved in and caused most accidents.
Ballyntyne Road S is a public road, available for use by all of the public,
and is not restricted to resident-only use. Increased traffic may not be
desired, but the road is operating at ILOS A and has capacity to handle
additional traffic attributable to bed and breakfast guests and employees.

Even with imposed conditions, it is not clear that the proposal will not
interfere with farm and forest practices with other uses permitted in the
SA zone., MCC 17.137.060(C) (3) is not satisfied.

The subject property is on high-value farm land, but no farm use is taking
place on the subject property. Only one building is on the property, and it
is not a farm structure. The use will not be conducted in farm-related
structures. MCC 17.137.060(C) (4) 1s met.

MCC 17.191.065 (A) and (E) allow one unlighted wall, window or freestanding
sign with no more than 32 square feet per street frontage (one Ballyntyne
Road frontage), at no more than eight feet high. With these restrictions as
conditions of any approval, MCC 17.137.060(C) (5) could be met.

The proposed use will take place entirely on the subject property. No
assembly or dispatch of workers to other locations will take place. With
this as a condition of approval, MCC 17.137.060(C) (6) can be met.

Customers will not be coming to the property for retail and wholesale
product sales, only for a sleeping room and a morning meal. With a
condition prohibiting retail and wholesale sales, MCC 17.137.060(C) (7)
would be met.

MCC 17.137.060(A)

21.

[y

Under MCC 17.137.060(A), the following criteria apply to all conditional
uses in the SA zone:

1. The use will not force a significant change in, or significantly
increase the cost of, accepted farm or forest practices on
surrounding lands devoted to farm or forest use. Land devoted to farm
or forest use dces not include farm or forest use on lots or parcels
upon which a non-farm or non-forest dwelling has been approved and
established, in exception areas approved under ORS 197.732, or in an
acknowledged urban growth boundary.

2. Adequate fire protection and other rural services are or will be
available when the use is established.
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22.

3. The use will not have a significant adverse impact on watersheds,
groundwater, fish and wildlife habitat, soil and slope stability, air
and water quality.

4. Any noise associated with the use will not have a significant adverse
impact on nearby land uses.

5. The use will not have a significant adverse impact on potential water
impoundments identified in the Comprehensive Plan, and not create
significant conflicts with operations included in the Comprehensive
Plan inventory of significant mineral and aggregate sites.

Farm practices. MCC 17.136.060(A) (1) incorporates OAR 660-033-0130(5) and
ORS 215.196(1) requirements. ORS 215.196(1) as interpreted in Schellenberg
v. Polk County, 21 Or LUBA 425, 440 (1991), requires a three-part analysis
to determine whether a use will force a significant change in or
significantly increase the cost of farm or forest practices on surrounding
lands devoted to farm use. First, the county must identify the accepted
farm and forest practices occurring on surrounding farmland and forestland.
The second and third parts of the analysis require the county to consider
whether the proposed use will force a significant change in the identified
accepted farm and forest practices, or significantly increase the cost of
those practices.

Surrounding lands is not defined in the MCC, but it makes sense to consider
properties within the 750’ notice area. The notice requirement presumes
properties within that area might be affected by a proposed use. Applicant
did not address farm or forest uses or practices occurring on surrounding
lands in her initial application materials, and at hearing applicant’s
partner, speaking for her, stated that the only farm use they saw was a
Christmas tree farm a mile down the road. This does not address what farm
uses and practices are taking place on surrounding land. Applicant provides
no information on day-to-day bed and breakfast operations and does not
analyze whether farm practices will be impacted or whether impacts could be
mitigated.

Neighbors provided some additional information on area farm uses, pointing
out that many surrounding properties are wooded and likely in timber
deferral, that a miniature horse operation takes place on a 40-acre farm to
the north and a portion of that property is in forest tax deferral; that an
organic Christmas tree operation is on a 60 acre parcel across Ballyntyne
Road; and that some Christmas tree operations in the area use helicopters
to harvest trees. Forest and farm practices need to be determined and
analyzed. As explained in V(16) above, even quiet enjoyment of property can
sometimes interfere with farm zone uses because of complaints about aerial
spraying, chainsaw use, helicopter harvesting, tractors raising dust, night
farm operations, manure smells and so on. Applicant has not met the burden
of proving it is more likely than not that the proposed use will not force
a significant change in, or significantly increase the cost of accepted
farm or forest practices on surrounding lands devoted to farm or forest
use. MCC 17.137.060(A) (1) is not satisfied.
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23.

24.

Adequate services. Utility lines are available to the subject property.
Septic authorization will be required to ensure the current wastewater
disposal system is adequate to support the proposed use. The RSTP and
Ballyntyne Road S discussion from V(16) above is adopted here. MCPW
requested a 30’ half width dedication along the subject property’s
Ballyntyne Road frontage within 180 days of any land use approval. The
dedication is requested to ensure county local road right-of-way half width
standards and adequate access can be met at the subject property. PW
discussed the proposed condition with applicant and applicant stated no
objection to the right-of-way dedication at hearing. PW also commented that
applicant’s current driveway apron is not built to PW standards, but
because roadway improvement is not eminent, PW decided it could require a
removal agreement for the apron in lieu of present improvements. The permit
process will ensure adequate driveway access to the public right-of-way. A
condition can also require applicant to submit proof to the Planning
Division that Salem Fire District approved a site access and identification
plan prior to building permit issue. With conditions requiring frontage
dedication, driveway permitting, fire district access and premises
identification compliance, and septic authorization, adequate services are
or will be available upon develdpment. MCC 17.137.060 (A) (2) can be met.

Significant adverse impact. The site is not within an MCCP identified
peripheral or major big game habitat area, or near MCCP identified
sensitive rivers, streams or headwaters. No MCCP identified wetlands are on
or near the property. No MCCP identified watershed areas are nearby. The
subject property is not in a floodplain overlay zone. The very northwest
corner of the property is within a geologically hazardous overlay zone, but
no earthwork or other development is proposed in the geo-hazard zone or
elsewhere on the property. A septic authorization will be required as a
condition of any approval to help protect water quality. No serious air
emissions are associated with providing an overnight room and morning meal.

The subject property is within an SGO zone and the Oregon Water Resources
Department (OWRD) South Salem Hills Groundwater ILimited Area (GLA)
described in OAR 690-502-0200 at exhibit 11. 8GO requirements are not
triggered by this application, but under OAR 690-502-0200(1), groundwater
within the basalt aquifer in the South Salem Hills GLA is classified for
exermpt uses, irrigation and rural residential fire protection systems only.
Opponents claim applicants are violating exempt use laws, specifically ORS
537.545(1) (b) . '

Under ORS 537.545(1), no registration, certificate of registration,
application for a permit, permit, certificate of completion or ground water
right certificate under ORS 537.505 to 537.795 and 537.992 is required for
the use of ground water for:

(a) Stockwatering purposes;
(b) Watering any lawn or noncommercial garden not exceeding one-half acre
in area;
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(c) Watering the lawns, grounds and fields not exceeding 10 acres in area
of schools located within a critical ground water area established
pursuant to ORS 537.730 to 537.740;

(d) Single or group domestic purposes in an amount not exceeding 15,000
gallons a day;

(e) Down-hole heat exchange purposes:;

(f) Any single industrial or commercial purpose 1in an amount not
exceeding 5,000 gallons a day; or

(g) Land application, so long as the ground water:

(A) Has first been appropriated and used under a permit or
certificate issued under ORS 537.625 or 537.630 for a water
right issued for industrial purposes or a water right
authorizing use of water for confined animal feeding purposes;

(B) Is reused for irrigation purposes and the period of irrigation
is a period during which the reused water has never been
discharged to the waters of the state; and

(C) Is applied pursuant to a permit issued by the Department of
Environmental Quality or the State Department of Agriculture
under either ORS 468B.050 to construct and operate a disposal
system or ORS 468B.215 to operate a confined animal feeding
operation.

Testimony from neighbors, indicates that the 9.4-acre parcel, except for
impervious surfaces, is in lawn and formal gardens watered by a system
supplied from two exempt water wells, amounting to several watered acres.
The estate grounds can be seen in aerial photos in the record. Multiple
water wells do not allow increased volumes for exempt uses. It 1s not
definitive that wells on the subject property tap the basalt aquifer, but
opponents have sufficiently raised the issue of adherence to state water
law, implicating MCC 17.110.680:

No permit for the use of land or structures or for the
alteration or construction of any structure shall be issued and
no land use approval shall be granted if the land for which the
permit or approval is sought is being used in violation of any
condition of approval of any land use action, is in violation
of local, state or federal law, except federal laws related to
marijuana, or 1s being used or has been divided in violation of
the provisions of this title, unless issuance of the permit or
land use approval would correct the violation. (Emphasis
added.)
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25.

26.

A condition of approval could require applicant to provide proof from OWRD
that applicant 1s in full compliance with Oregon water use laws and
regulations. This could satisfy MCC 17.110.680, and help ensure groundwater
resources are protected. If conditions of approval are met, the proposed
use would have no significant adverse impact on watersheds, groundwater,
fish and wildlife habitat, soil and slope stability, air and water quality
and MCC 137.060(A) (3) would be met.

Noise. Limiting the use to five sleeping rooms and breakfast only,
requiring compliance with MCC 8.45 noise standards, and prohibiting events
and activities on the property can be made conditions of any approval. With

‘these conditions, the wuse will not generate disturbing noise, and

MCC 17.136.060(A) (4) could be satisfied.

Water impounds/mineral and aggregate sites. No MCCP identified mineral and
aggregate sites or potential water impounds are on or near the subject
property. MCC 17.137.060(A) (5) is satisfied.

MCC 17.136.100(C)

27.

Under MCC 17.136.100(C), for all dwellings,: and other uses deemed
appropriate, the property owner shall be required to sign and allow the
entering of the following declaratory statement into the chain of title of
the lot(s) or parcel(s):

The property herein described is situated in or near a farm or
forest zone or area in Marion County, Oregon, where the intent
is to encourage, and minimize conflicts with, farm and forest
use. Specifically, residents, property owners and visitors may
be subjected to common, customary and accepted farm or forest
management practices conducted in accordance with federal and
state laws that ordinarily and necessarily produce noise, dust,
smoke and other impacts. The grantors, including their heirs,
assigns and lessees do hereby accept the potential impacts from
farm and forest practices as normal and necessary and part of
the risk of establishing a dwelling, structure or use in this
area, and acknowledge the need to avolid activities that
conflict with nearby farm and forest uses and practices,
grantors will not pursue a claim for relief or course of action
alleging injury from farming or forest practice for which no
action is allowed under ORS 30.936 or 30.937.

The subject property is in an area of farm and forest use, where practices
such as aerial Christmas tree harvesting are known to occur. Applicant is

proposing a potentially sensitive use. Filing this declaratory statement
shall be required as a condition of any approval of this application.

VI. Order

It is hereby found that applicant has not met the burden of proving

applicable standards and criteria for approval of a conditional use application
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to establish a bed and breakfast inn as a home occupation on a 9.4-acre property
in the SA zone have been met. The conditional use application is DENIED.

VII. Appeal Rights

An appeal of this decision may be taken by anyone aggrieved or affected by
this order. BAn appeal must be filed with ‘the Marion County Clerk
(555 Court Street NE, Salem) by 5:00 p.m. on thegggf“day of September 2018. The
appeal must be in writing, must be filed in duplicate, must be accompanied by a
payment of $500, and must state wherein this order fails to conform to the
provisions of the applicable ordinance. If the Board denies the appeal, $300 of
the appeal fee will be refunded.

74
DATED at Salem, Oregon, this ff”“ day of September 2018.

Ann M. Gasser
Marion County Hearings Officer
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CERTIFICATE OF MAILING

I hereby certify that I served the foregoing order on the following

persons:

Carol Lee
3705 Ballyntyne Road S.
Salem, OR 97302

Johnny Zukle

c/o Carol Lee

3705 Ballyntyne Road S.
Salem, OR 97302

Hazel Peterson
3810 Ballyntyne Road S.
Salem, OR 97302

Russell and Shelly Warner
5235 Misty Pine Lane S.
Salem, OR 97302

Debra Stanley
3800 Ballyntyne Road S.
Salem, OR 97302

William and Joan Gavan
5255 Misty Pine Lane S.
Salem, OR 97302

Steve Mattison
3075 Ballyntyne Road S.
Salem, OR 97302

Robert and Jana Gunn

5155 Phantom Creek Lane S.

Salem, OR 97302

Bonnie Anderson
5215 Ccbb Lane S.
Salem, OR 97302

Dan and Terri Cooper
3505 Ballyntyne Road S.
Salem, OR 97302

Ieslie Fms-Walker

2861 Ballyntyne Road S.
Salem, OR 97302

CU 18-030\ORDER - 17

. LEE

Agencies Notified
Planning Division

(via email: gfennimore@co.marion.or.us)
(via email: Imilliman@co.marion.or.us)
(via email: breich@co.marion.or.us)

Code Enforcement
Building Inspection (via email: twheeler@co.marion.or.us)
Assessor

PW Engineering
DLCD (via email: timothy.murphy@state.or.us)
Salem Fire District

(via email: bdickson@co.marion.or.us)

(via email: assessor@co.marion.or.us)

(via email: jrassmussen@co.marion.or.us)

(via email: ghadley@cityofsalem.net)

Aileen Kaye (AAC Member No. 1)
10095 Parrish Gap Road SE
Turner, OR 97392

Laurel Hines (AAC Member No. 1)
10371 Lake Drive SE
Salem, OR 97306

Lawrence and Katherine Harris
3515 Ballyntyne Road S.
Salem, OR 97302

Gary and Laura Weber
3495 Ballyntyne Road S.
Salem, OR 97302

Thomas and Verna Morrison
5222 Ccbb Lane S.
Salem, OR 97302

David McKay
3665 Ballyntyne Road S.
Salem, OR 97302

William and Sue Guest
5116 Cobb Lane S.
Salem, OR 97302

Ana Sarriugarte
4742 Liberty Road S.
Salem, OR 97302



Dean and Jennifer Iarson
2771 Ballyntyne Road S.
Salem, OR 97302

James and Tanya Cotterell
5255 Shady Oaks Way S.
Salem, OR 97302

Leander and Andréa Moncur
2791 Ballyntyne Road S.
Salem, OR 97302-9615

JP Webb

5030 Durango Court SE
Salem, OR 97306

Meriel Darzen

Noel and Ronda Grefenson

Grefenson P.C.
1415 ILiberty St. SE
Salem, OR 97302

Jessica Short, RDN, LD

The Oasis Center for Counseling and Wellness

4305 River Road N.
Keizer, OR 97303

Rolf Schooler
5155 Cobb Lane S.
Salem, OR 97302

Robert J. Gunn
Gunn & Gunn, P.C.
P.0O. Box 4057
Salem, OR 97302

Rick and Jodi Field

4742 Tiberty Road S., No. 176
Salem, OR 97302

1000 Friends cof Oregon
133 SW 2™ Avenue, Suite 201
Portland, OR 97204

{

by mailing to them copies thereof, except as specified above for agencies/parties
notified by email. I further certify that said mailed copies were placed in
sealed envelopes, addressed as noted above, and deposited with the United States
Postal Service at Salem, Oregon, on the jﬁfﬁday of September 2018, and that the
postage thereon was prepaid.

Susan Hogg
Secretary to Hearings Officer
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Marion County
OREGON APPEAL OF PLANNING
DIVISION DECISION

Marion County Planning Division
5155 Silverton Rd. NE

Salem, Oregon 97305

(503) 588-5038

Fee: $250

NAME(S): A dJ ADDRESS, CITY, STATE, ZIP
X'V'"'al";a: oan Gavan, 5255 Misty Pine Ln S, Salem, OR 97302
azel Feterson 3810 Ballyntyne Rd. S, Salem, OR 97302
DATE SUBMITTED: APPLICATION CASE NO:

May 23, 2018 Conditional Use Case No. 18-030

Do not double-side or spiral bind any documents being submitted

Notice of Appeal: Every notice of appeal should contain:

1. How the decision is factually or legally incorrect; or
2. Present new facts material to the decision; or
3. The specific reasons for the appeal.

I/we are filing this appeal because (attach additional pages if needed):
As immediate neighbors to applicants home (@ 3705 Ballyntyne Rd. S) we are concerned that the
operation of a Bed and Breakfast by applicant will be adverse to the neighborhood. We are
specifically concerned about increased traffic on Ballyntyne Road and any increase in well water usage.
Many other concerns have been expressed by other neighbors. These concerns will be presented

_by the neighbars aor their spakesperson at the public hearing

FOR OFFICE USE ONLY:
Appeal accepted by: M Date s/ /

Case Number:
Filing fee
File attached




Attention Property Owner: A land use proposal hesn submitted for property near where you livaear property you own
elsewhere. State law requires that the countyynptoperty owners within a certain distance frdnis tproperty. The proposal and
address of the property is described in the "Appion" section below. The decision in this casesdoot directly affect the zoning or
use of your property. If you object to the deaisitefer to the "Appeal” section. If you have di@ss, contact the staff person listed
at the end of this report.

NOTICE OF DECISION
CONDITIONAL USE CASE NO. 18-030

APPL ICATION: Application of Carol Lee for a conditional use &iablish a bed and breakfast inn as a home
occupation on a 9.4 acre parcel in an SA (Spedjaicélture) zone located at 3705 Ballyntyne Roag&em (T8S;
R3W; Section 18B; tax lot 500).

DECISION: The Planning Director for Marion County hiaBPROVED the above-described Conditional Use applica-
tion subject to certain conditions.

EXPIRATION DATE: This conditional use permit is valid only wheremised byMay 29, 2020. The effective period
may be extended for an additional year subjecpprv@val of an extension (form available from tharfPling Division).
Additional extensions may not be granted if theregulations under which this decision was granted have changed
sincetheoriginal approval.

WARNING: A decision approving the proposal is for land psgposes only. Due to septic, well, and draidfiel
replacement areas, these parcels may not be atlgport the proposal. To be sure the subjectaptppgan
accommodate the proposed use the applicant shontdat the Building Inspection Division at (503)858147.

This decision does not include approval of a building per mit.

CONDITIONS: The following conditions must be met before dding permit can be obtained or the approved use
established:

1. The applicant shall obtain all necessary bujdind septic permits from Marion County Buildingpection
Division.
2. Public Works Land Development Engineering ancirite Division (LDEP) will not approve the use drtlie

following condition has been satisfied:

Condition A —Within 180 days following land use approval, dethica 30-foot half-width along the Ballyntyne
Road frontage for public right-of-way purposes mer to meet the county’s Local road standfivtCC
17.119.60].

3. Prior to issuance of a building permit, the aggotit shall sign and submit a Farm/Forest Declay&tatement
(enclosed) to the Planning Division. This statenstrall be recorded by the applicant with the Ma@ounty
Clerk after it has been reviewed and signed byPthaning Director.

ADDITIONAL CONDITIONS: Once the approved use is established, the foligpwonditions must be continually
satisfied:

4, The home occupation shall be operated in fuligi@ance with the criteria in MCC 17.137.060(C)tthee listed
in #7 of the Findings and Conclusions section i tkecision.

5. Failure to continuously comply with the conditsoof approval may result in this approval beingked. Any
revocation can be appealed to a county hearingseofor a public hearing.

OTHER PERMITS, FEES, AND RESTRICTIONS: This approval does not remove or affect covenantsstrictions
imposed on the subject property by deed or otletriment. The proposed use may require permitoafeks from




other local, State or Federal agencies. This mecdoes not take the place of, or relieve theomrsibility for, obtaining
other permits or satisfying restrictions or coratis thereon. It is recommended that agencies aretiin Finding #5
below be contacted to identify restrictions or resegy permits.

6. The applicant should contact the Salem SuburbarDistrict to obtain a copy of the District's €&@nmended
Building Access and Premise Identification reguliasi and the Marion County Fire Code Applicationsd@u
Fire District access standards may be more rastittan County standards. The Salem SuburbarDisteict
may be contacted at (503) 588-6245.

APPEAL PROCEDURE: The Marion County Zone Code provides that ceragiplications be considered first by the
County Planning Director. If there is any douldttthe application conforms with adopted land uslieies and regula-
tions the Director must condition or deny the agaglion. Anyone who disagrees with the Directogsision may request
that the application be considered by a Marion @phearings officer after a public hearing. Thelag@ant may also
request reconsideration (one time only and a fe§200.00) on the basis of new information subjectigning an
extension of the 150 day time limit for review afring applications.

A public hearing is held on appeals subject toagmgellant paying a $250.00 fee. Requests for mederation, or
consideration by a hearings officer, must be intimgi (form available from the Planning Division)dareceived in the
Marion County Planning Division, 5155 Silverton R¢E, Salem, by 5:00 p.m. ddlay 29, 2018. If you have
guestions about this decision contact the PlanDingion at (503) 588-5038 or at the above addrddss decision is
effectiveM ay 30, 2018 unless further consideration is requested.

FINDINGSAND CONCLUSIONS: Findings and conclusions on which the decision based are noted below.

1. The subject property is designated Special Ajtice in the Marion County Comprehensive Plan amoed SA
(Special Agriculture). The intent of both this dgmtion and zone is to promote and protect comialerc
agricultural operations.

2. The subject parcel is located on the north sfdgallyntyne Road SE, approximately 1,500 feettvedshe
intersection with Cobb Lane S. The property corgtainiwelling, accessory structures, well, and segytem.
The property was created in its present configonadis a result of approval of Property Line Adjustitncase
number PLAO3-11 and is considered a legal paredbfud use purposes.

3. All surrounding properties, with the exceptidntlee properties to the east are zoned SA, andistoofrural
residential lots and land in timber use. Propentyhie east on the north side of Ballyntyne Roadzareed AR
(Acreage Residential).

4, The applicant is requesting to establish a Ingldomeakfast inn as a home occupation in the dueglli
5. Public Works Land Development and Engineeringrite requested that Condition A be included inldrel use

decision. LDEP also commented on requirementsatteanot part of the land use decision and availdyl
review in the planning file. LDEP will not approttee final use until the following condition hasglpemet:

Condition A — Within 180 days following land use approval, idate a 30-foot half-width along the Ballyntyne
Road frontage for public right-of-way purposes irder to meet the county’'s Local road standdMCC
17.119.60].

The Applicant will need to engage a licensed Swwey accomplish this. Currently there exists af@ft-right-
of-way half-width.

Marion County Building Inspection commented thatmits for a Change in Use or Occupancy and/omeamy
construction may be required.

All other agencies contacted stated no objectiche proposal.



6. MCC Chapter 17.110.108 defines a bed and brsikia as a single-family dwelling where lodging and a
morning meal for guests only are offered for conspéon, having no more than five sleeping roomgHisr
purpose. An establishment where more than one pegalay is offered shall not be deemed a bed aedKlfast
inn. An establishment with more than five sleepomms shall be deemed a hotel. Unless specifitiatgd as a
permitted or conditional use, a bed and breakfastis considered a home occupation. Weddings, tiecey
group meetings, conferences and similar activiiesnot allowed as secondary uses, accessory uses o
temporary uses in association with a bed and beestkhn” Accordingly, a bed and breakfast inn can be
approved as a home occupation in the SA zone dubjéie terms of this definition. The applicardtet that
five sleeping rooms are proposed and the roommahe dwelling on the property. No activities areposed
that are not included in this definition.

7. In order to approve a conditional home occupaitican SA zone, the applicant must satisfy theiga in Section
17.137.060(C) of the Marion County Code (MCC) dkofes:

(a) A home occupation or bed and breakfast shall beatpd by a resident of the dwelling on the property
which the business is located. Including the rasisleno more than five full-time or part-time parsshall
work in the home occupation (“person” includes vatieer, nonresident employee, partner or any other
person).

(b) It shall be operated substantially in:

1. The dwelling; or
2. Other buildings normally associated with usesmitted in the zone in which the property is
located.

(c) It shall not unreasonably interfere with otheses permitted in the zone in which the propertgdated.

(d) A home occupation shall not be authorized iincitires accessory to resource use on high-valualéand.

(e) A sign shall meet the standards in Chapterd¥ MICC.

() The property, dwelling or other buildings shatit be used for assembly or dispatch of emplayeether
locations.

(g9) Retail and wholesale sales that do not invalvstomers coming to the property, such as Intetaltphone
or mail order off-site sales, and incidental salekated to the home occupation services being dexviare
allowed. No other sales are permitted as, or injgnation with, a home occupation.

8. Information provided by the applicant indicatiest Carol Lee will operate the business and residiee dwelling
on the property. The business will include two &ddal employees. The proposal meets #7(a).

Based on information submitted to the file, thplaant states that the business will include leeping rooms
in the dwelling. Since all activity will take pladgeside the existing building, any noise associatét the
business will be compatible with residential us¢hefproperty. The home occupation business shmildause
significant emissions, including noise, odors, atimn, and fumes, smoke, fire hazard, or electyalactrical, or
electromagnetic interference. The proposal sasisfie criteria in #7(b) and (c).

There is no evidence that the business operasigmaposed will interfere with other permitted usethe area.
Any sign would have to meet the requirements ofgfdral7.191 MCC. Structural alterations are nqtined
and, therefore, no structures will be changed figrfature residential use. There will be no dispadf
employees to or from the property and there wilhbeoutside storage of materials or waste relatedd
business. The operation is allowed one commereiaicle in conjunction with the home occupation. The
applicant is not requesting that retail sales fthenproperty be allowed, such sales are not pexthits part of a
home occupation. The proposal meets the crited& {d) through (g).

9. Since the property is located in an SA zoneptioposal must also satisfy the conditional useiga in MCC
17.137.060(A). Those requirements are:

€) The use will not force a significant changednsignificantly increase the cost of, acceptedfar forest
practices on surrounding lands devoted to farmopes$t use. Land devoted to farm or forest use does
include farm or forest use on lots or parcels updrich a non-farm or non-forest dwelling has been
approved and established, in exception areas agatemder ORS 197.732, or in an acknowledged
urban growth boundary.



10.

11.

(b) Adequate fire protection and other rural seesare, or will be, available when the use is dighbd.

(©) The use will not have a significant adversedotn watersheds, groundwater, fish and wildldbitat,
soil and slope stability, air and water quality.

(d) Any noise associated with the use will not heggnificant adverse impact on nearby land uses.

(e) The use will not have a significant adversedaotn potential water impoundments identifiedhia t
Comprehensive Plan, and not create significantlaziafwith operations included in the Comprehensive
Plan inventory of significant mineral and aggregattes.

As outlined above, there is no evidence tociagi that the use will have a negative impact @mnbnelands
devoted to farm use. The applicant is proposimgpierate a bed and breakfast inn in the dwellinthersubject
parcel. As described above, the proposal meetsritieeia for a conditional use home occupatiothie SA zone.
The criterion in #9(a) is met.

The property is served by the Salem SuburbanDistrict and the Marion County Sheriff. The applit must
comply with any access standards and will be regquio obtain any permits required by Marion Cotylding
Inspection. The proposal can meet, or be conditidn meet, the criteria in #9(b).

The site does not contain any significant watetshgyroundwater, fish and wildlife habitat, soildaslope
stability, or air and water quality areas identfia the Marion County Comprehensive Plan. Thepsal meets
the criteria in #9(c).

Any noise from the business is not expected teitpeificant, either to surrounding residential useso farming
in the area. The proposal meets the criteria (d)#9

The Marion County Comprehensive Plan identifiepatential water impoundments or mineral and agieeg
sites. The proposal meets #9(e).

Based on the above findings it has been datedrthat the applicant’s request can meet all egiplé criteria to
establish a bed and breakfast inn as a home odongatd is, therefordd PPROVED subject to conditions.

Joe Fennimore Date: May 14, 2018
Director-Planning Division

If you have any questions please contact Lisa idh at (503) 588-5038.

Notice to Mortgagee, Lienholder, Vendor or Sell@RS Chapter 215 requires that if you receiveNusce, it must
promptly be forwarded to the purchaser.
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