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Emergency construction agreement for the repair of Abiqua Rd NE. An active landslide has impacted access and travel 
approximately 0.3 miles south of the intersection of Abiqua Road and Briar Knob Loop. In March 2023, an investigation 
revealed that the landslide is caused by the erosion of soil on the native hillside downslope of the road. Furthermore, the 
erosion is projected to accelerate when winter rains set in, which may cause failure of the entire roadway. Abiqua Road is 
the only public road serving the upper Abiqua Creek basin. It is imperative for Public Works to complete landslide repairs 
before winter rains set in to ensure access is maintained to homes and timber land in the upper Abiqua Creek basin.
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CONSTRUCTION CONTRACT 
 

THIS CONTRACT, made and entered into by and between MARION COUNTY, A Political Subdivision of the 
State of Oregon, acting by and through its duly elected, qualified, and acting Board of Commissioners, 
hereinafter called the "County" and K&E Excavating, Inc., hereinafter called the "Contractor" for the Project 
entitled: Emergency Repair of Abiqua Road NE Landslide and Subgrade Failure. 

 

WITNESSETH 
 
Contractor, in consideration of the sum of $759,560.00 (the “Contract Price”), to be paid to the Contractor by 
County in the manner and at the time hereinafter provided, and in consideration of the other covenants and 
agreements herein contained, hereby agrees to perform and complete the work herein described and provided 
for and to furnish all necessary machinery, tools, apparatus, equipment, supplies, materials and labor, and do 
all things in accordance with the Invitation to Bid, this Construction Contract and other Contract Documents, 
applicable Plans, the applicable Standard Specifications, the Special Specifications and Bid Bond, all of which 
are incorporated herein by reference, and in accordance with such alterations and modifications of the same 
as may be made by the County. 
 
This Agreement shall be binding upon the heirs, executors, administrators, successors and assigns of the 
Contractor. 
 
1. Contractor shall pay all contributions or amounts due the Industrial Accident Fund from such Contractor or 

Subcontractor incurred in the performance of the contract. 
 

2. Contractor shall not permit any lien or claim to be filed or prosecuted against the state, county, school 
district, municipality, municipal corporation or subdivision thereof, on account of any labor or material 
furnished. 

 
3. Contractor agrees to pay the Department of Revenue all sums withheld from employees pursuant to ORS 

316.167. 
 

4. Contractor shall indemnify, defend, save and hold harmless Marion County and its officers, employees, 
agents and volunteers from and against any and all claims, actions, liabilities, damages, losses, or 
expenses, including attorneys’ fees, arising from a tort, as now or hereafter defined in ORS 30.260, 
caused, or alleged to be caused, in whole or in part, by the negligent or willful acts or omissions of 
Contractor or any of the officers, agents, employees or subcontractors of the Contractor (“Claims”). It is 
the specific intention of the Parties that County shall, in all instances, except for Claims arising solely from 
the negligent or willful acts or omissions of County, be indemnified by the Contractor and subcontractor 
from and against any and all Claims. 

 
 Any such indemnification shall also provide that neither Contractor and subcontractor nor any attorney 

engaged by Contractor and subcontractor shall defend any claim in the name of Marion County, nor 
purport to act as legal representative of the Marion County, without the prior written consent of the County’s 
Legal Counsel. The County may, at anytime at its election assume its own defense and settlement in the 
event that it determines that Contractor is prohibited from defending the County, or the Contractor is not 
adequately defending the County’s interests, or that an important governmental principle is at issue or that 
it is in the best interests of the County to do so. The County reserves all rights to pursue claims it may have 
against Contractor if the County elects to assume its own defense.  

 
5. Money due to Contractor under and by virtue of this Contract may be returned for the use of the County; 

or, in case no money is due, Contractor’s surety may be held until such suit or suits, action or actions, 
claim or claims for injuries or damages as aforesaid shall have been settled and suitable evidence to that 
effect furnished to the County; except that money due the Contractor will not be withheld when the 
Contractor produces satisfactory evidence that Contractor is adequately protected by public liability and 
property damage insurance. 



 
6. In consideration of the faithful performances of all of the obligations, both general and special, herein set 

out and in consideration of the faithful performance of the Work as set forth in this Contract, the applicable 
Invitation to Bid, Plans, Specifications, Bid, and all general and detailed specifications and plans which are 
a part hereof, and in accordance with the directions of the County and to its satisfaction, the County 
agrees to pay to the said Contractor the amount earned, as determined from the actual quantities of work 
performed and the prices and other basis of payment specified, and taking into consideration any amounts 
that may be deductible under the terms of the Contract, and to make such payments in the manner and at 
the time provided in the Contract. 
 

7. In the event the Board of Commissioners of the County reduces, changes, eliminates, or otherwise 
modifies the funding for any of the services identified, the Contractor agrees to abide by any such 
decision, including termination of service. 
 

8. The County delegates to the Marion County Engineer the authority and responsibility for issuing 
approvals, providing notices, receiving notices, issuing directives, authorizing change orders, and avoiding 
and resolving disputes. 
 

9. This contract may be increased by twenty-five (25) percent over the original contract amount to include 
additional work for the projects specified in the contract, upon mutual agreement of both parties. 

 
10. Contractor, its assignees and successors in interest agree to comply with the requirements of the Marion 

County Public Works Department Federally Funded Transportation Program Title VI Plan, herein 
incorporated by this reference, as follows:  

 
a. Compliance with Regulations.  
 
The Contractor shall comply with the Regulations relative to nondiscrimination in federally assisted programs 
of the Department of Transportation (hereinafter DOT), Title 49, Code of Federal Regulations, part 21, as 
they may be amended from time to time, (hereinafter referred to as the Regulations), which are herein 
incorporated by reference and made a part of this contract.  
 
b. Nondiscrimination.  
 
The Contractor, with regard to the Work performed during the contract, shall not discriminate on the grounds 
of race, color, sex, or national origin in the selection and retention of subcontractors, including procurement 
of materials and leases of equipment. The Contractor shall not participate either directly or indirectly in the 
discrimination prohibited by Section 21.5 of the Regulations, including employment practices when the 
contract covers a program set forth in Appendix B of the Regulations.  
 
c. Solicitations for Subcontracts, including Procurement of Materials and Equipment.  
 
In all solicitations either by competitive bidding or negotiations made by the Contractor for work to be 
performed under a subcontract, including procurement of materials or leases of equipment, each potential 
subcontractor or supplier shall be notified by the Contractor of the Contractor’s obligations under this Contract 
and the Regulations relative to nondiscrimination on the ground of race, color, sex, or national origin.  
 
d. Information and Reports.  
 
The Contractor shall provide all information and reports required by the Regulations or directives issued 
pursuant thereto, and shall permit access to its books, records, accounts, other sources of information and 
its facilities as may be determined by Marion County or the Oregon Department of Transportation to be 
pertinent to ascertain compliance with such Regulations, orders and instructions.  Where any information 
required of a contractor is in the exclusive possession of another who fails or refuses to furnish this 
information, the Contractor shall so certify to Marion County or the Oregon Department of Transportation as 
appropriate, and shall set forth what efforts it has made to obtain the information.  



 
e. Sanctions for Noncompliance.  
 
In the event of the Contractor’s noncompliance with the nondiscrimination provisions of this Contract, Marion 
County and the Oregon Department of Transportation shall impose such contract sanctions as it or the 
Federal Highway Administration may determine to be appropriate including, but not limited to:  
 

1. Withholding of payments to the contractor under the Contract until the Contractor complies, and/or;  
2. Cancellation, termination, or suspension of the Contract, in whole or in part.  

 
11. Incorporation of Provisions.  

 
The Contractor shall include the provisions of paragraphs (1) through (6) in every subcontract, including 
procurement of materials and leases of equipment, unless exempt by state or federal Regulations or 
directives issued pursuant thereto. The Contractor shall take such action with respect to any subcontractor 
or procurement as Marion County may direct as a means of enforcing such provisions including sanctions 
for noncompliance.   

 
12. Independent Contractor.  

 
The Contractor is a separate and independently established business, retains sole and absolute discretion 
over the manner and means of carrying out the Contractor’s activities and responsibilities for the purpose 
of implementing the provisions of this Contract, and maintains the appropriate license/certifications, if 
required under Oregon Law.  Notwithstanding the preceding sentence, County reserves the right to 
determine schedule for the work to be performed and to evaluate the quality of the completed performance.  
This Contract shall not be construed as creating an agency, partnership, joint venture, employment 
relationship or any other relationship between the Parties other than that of independent parties. The 
Contractor is acting as an “independent contractor” and is not an employee of County, and accepts full 
responsibility for taxes or other obligations associated with payment for services under this Contract.  As an 
“independent contractor”, Contractor will not receive any benefits normally accruing to County employees 
unless required by applicable law.   Furthermore, Contractor is free to contract with other parties for the 
duration of the Contract. 
 

13. Governing Law and Venue. 
 
Any dispute between the County and the Contractor that arises from or relates to this Contract and that is 
not resolved under the provisions of Section 00199 of the General Conditions shall be brought and 
conducted solely and exclusively within the Circuit Court of Marion County; provided, however, if a dispute 
must be brought in a federal forum, then it shall be brought and conducted solely and exclusively within 
the United States District Court for the District of Oregon. In no event shall this be construed as a waiver 
by Marion County on any form of defense or immunity, whether sovereign immunity, governmental 
immunity, immunity based on the Eleventh Amendment to the Constitution of the United States or 
otherwise, from any claim or from the jurisdiction of any court. CONTRACTOR BY EXECUTION OF THE 
CONTRACT HEREBY CONSENTS TO THE IN PERSONAM JURISDICTION OF THE COURTS 
REFERENCED IN THIS SECTION. 
 
 
 
 
 
 

 
 
 
 
 



IN WITNESS WHEREOF, the parties hereto have subscribed their names and affixed their respective official 
seals, as of the day and year first above written. 
 
MARION COUNTY   CONTRACTOR  

Recommended by:     
     
   K&E Excavating, Inc.  
Director of Public Works Date  Company  
     
     
     
APPROVED AS TO FORM:   Signature Date 
     
     
Chief Administrative Officer   Date    
     

Marion County Contracts Date  Name  
     
     
     
Marion County Legal Counsel Date  Title  
     
     
     
APPROVED BY:   Address  
     
     
   
Commissioner Date  City, State, Zip  
     
     
     
Commissioner Date  Phone Number  
     
     
     
Commissioner Date  FEIN #  
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