


The Application
• To expand the Aurora Airport land use boundary to include the subject 

property per OAR 660-012-065(3)(n).
• Subject to conditions, including obtaining ODAV approval, amend the Aurora 

Airport’s land use boundary to include the subject property to allow for airport 
uses that are authorized under ORS 836.616(2) and OAR 660-013-0100.

• Include new airport boundary map in the Marion County Plan
• CUP to allow airport uses on the subject property once within the airport 

boundary.



Consistent with the County’s Acknowledged Plan 
That Adopts the 1976 KUAO Master Plan* 

(*Application Exh 6)
“The map of the Aurora State Airport that has been adopted by Marion 
County is the 1976 Master Plan ALP, which is part of the Marion County 
Comprehensive Plan.”  Schaefer v. Oregon Aviation Bd., 312 Or. App. 
316, 335, n 17, op adh to as mod on recon, 313 Or. App. 725 (2021).”

“The 1976 Aurora State Airport Master Plan, including its airport layout 
plan, which is a map of the airport, is part of the Marion County 
Comprehensive Plan.” Schaefer v. Marion County, 318 Or App 617 
(2022).



The 1976 Acknowledged Airport Plan



Airport Layout Plan



Terminal Area Plan



Subject property is acknowledged as in the 
“Airport Development” Zone (Exhibit 6, p 50)





The Designation of the Subject Property as 
“Airport Development”

Airport Development designation is consistent with EFU zoning applied 
to property before being developed with airport uses



1976 Acknowledged Airport Master 
Plan “Development Staging” Plan

“This Area 
Acceptable for 
Airport 
Related 
Development 
in Private 
Ownership”



EFU zoning is acknowledged in the 1976 MP as a 
type of holding zone for the subject property











STATE REGULATORY FRAMEWORK: 
ORS 215.283(3)

• “*** transportation facilities and improvements not allowed under subsections (1) and (2) of 
this section may be established, subject to the approval of the governing body or its designee, 
in areas zoned for exclusive farm use subject to:

•  (a) Adoption of an exception to the goal related to agricultural lands and to any other 
applicable goal with which the facility or improvement does not comply; or

•  (b) ORS 215.296 for those uses identified by rule of the Land Conservation and 
Development Commission as provided in section 3, chapter 529, Oregon Laws 1993.”

• NOTE: ORS 215.296 Farm Impacts Test applies and is met – no 
evidence of proposal “forces” any “significant change” to AFP or 
significantly increase costs of any AFP



Farm Impacts Test ORS 215.296
Montecucco Farms (across 
airport road from Columbia 
Heli (March 6 Hrg Exh 5) 



Farm Impacts Test – “slow moving 
farm equipment”

• Montecucco Farms (across Airport Road from Columbia 
Helicopters) March 6 Hrg Exh 5:



“Slow Moving Farm Equipment”

• Applicant’s TIA (p 32): a 5 second delay at most.  As the staff 
report p 7, correctly explains:



Regulatory Framework: 
OAR 660-012-0065(3)(n)

•  OAR 660-012-0065(3)(n):
 “The following transportation improvements are consistent with Goals 3, 4, 11, and 14 subject to the 
requirements of this rule:
“*****
(n) “Expansions or alterations of public use airports that do not permit service to a larger class of airplanes”. 



OAR 660-012-0065(3)(n) Valid Exercise of LCDC’s Authority
• ORS 215.283(3)(a) requires the “[a]doption of an exception to the goal related to agricultural lands and 

to any other applicable goals with which the facility or improvement does not comply.” 
• OAR 660-012-0065(3)(n) deems expansion of KUAO boundary consistent with the Goals.  Therefore, 

wholly consistent with ORS 215.283(3)(a), no exception required.  Does not trump ORS 215.283(3), 
rather completely consistent with it. 

• OAR 660-012-0065(3) listed uses are deemed “consistent with Goals 3, 4, 11 and 14” not contrary to 
identified Goals.  It applies the Goals, no differently than rules stating a particular use permitted on EFU 
land authorized by Goal 3.  See, e.g., OAR 660-033-0120 (Table of Uses Authorized on Agricultural 
Lands).  

• The Legislature choose not to establish the Goals, instead granting LCDC broad legislative authority to 
adopt and amend the goals.  1000 Friends of Oregon v. Land Conservation and Dev. Comm’n, 292 Or 
735, 744, 642 P2d 1158 (1982).  

• Goals: LCDC’s creatures. Up to LCDC to decide how they apply.  1000 Friends of Or v. LCDC, 301 Or 
447, 452-53 (1986). 



Regulatory Framework
No Goal Exception is Required

ORS 836.215(3)

Adoption of an exception to 
the goal related to 
agricultural lands and to any 
other applicable goal with 
which the facility or 
improvement does not comply

OAR 660-012-0065(3)(n)

“The following transportation 
improvements are consistent with 
Goals 3, 4, 11, and 14 subject to 
the requirements of this rule:
“*****
(n) “Expansions or alterations of 
public use airports that do not 
permit service to a larger class of 
airplanes”. 



Regulatory Framework:
TPR Does Not Apply

• OAR 661-0013-0160(3):

• “Compliance with the requirements of this division shall be 
deemed to satisfy the requirements of Statewide Planning 
Goal 12 (Transportation) and OAR 660, division 12 related 
airport planning.”



Precautionary Findings of TPR 
Compliance Anyway

• Substantial evidence supports TIA conclusion that proposal 
has no “significant effect” on a transportation facility.



Oppositional Claim:
Reasonable Worst Case TPR Analysis Must be 

Based upon 83,916 Sq. ft of Offices

• Wrong.  There is no universe in which the EFU zone would ever allow 
83,916 sq. ft. of offices.  

• Remember this is not a zone change – merely a CUP to expand the 
KUAO land use boundary to establish airport related uses allowed by 
ORS 836.616 and OAR 660-013-0100.

• No airport use allowed under ORS 836.616 and OAR 660-013-0100 
results in 83,916 sq. ft. of offices on this 16.54 acres of land adjacent to 
a busy airport.  



County Plan Compliance Highlights
• Fully Consistent with 1976 Acknowledged Airport Plan. 
• Agricultural Plan provisions – informed and limited by the specific 

1976 Plan for the airport including the subject property.  
• If ag provisions in plan are inconsistent with acknowledged airport 

master plan, which controls?
• The 1976 MP controls: State law allows proposal as an authorized use 

of EFU zoned land and the 1976 is an acknowledged Airport Plan 
shows that was anticipated to occur on the subject property and the 
EFU zoning was until airport related dev occurred.



County Plan Ag Policies
• First clause of Agricultural Lands Policy 3 is not a mandatory approval standard because it uses aspirational 

language.  Use of aspirational language such as “encourage,” “discourage,” “promote,” or statements to the 
effect that certain things are “desirable” will generally not be found to be mandatory approval standards. 
Friends of Hood River v. City of Hood River, 67 Or LUBA 179 (2013), aff’d in part, rev’d in part on other 
grounds, 263 Or App 80 (2014); Neuschwander v. City of Ashland, 20 Or LUBA 144 (1990); Citizens for 
Responsible Growth v. City of Seaside, 23 Or LUBA 100 (1992), aff’d w/o op. 114 Or App 233 (1993).  

• Second clause of Agricultural Lands Policy 3 not mandatory standard - fully implemented by the farm 
impacts test in MCC 17.136.060(A)(1).  An otherwise applicable plan policy is implemented by the zoning 
code where land use regulations fully implement the plan policy and it as a potential source of approval 
criteria.  In that case, demonstrating compliance with county land use regulations establishes 
consistency/compliance with the plan. Save Our Skyline v. City of Bend, 48 Or LUBA 211-12; Murphy v. City 
of Ashland, 19 Or LUBA 182, 199 (1990); Miller v. City of Ashland, 17 Or LUBA 147, 169 (1988); Durig v. 
Washington County, 35 Or LUBA 196, 202 (1998). 



• If Agricultural Lands Policy 3 were to be applied as a standard, it allows the 
county to balance its stated objective against other policies. 

• The term “discourage” is not synonymous with “prohibit.”  
• It makes far more sense to allow expansions or alterations of existing airport 

facilities onto the subject property than it does to build a new airport in another 
location.  And happens to be consistent with the TTF statute to do so (ORS 
836.640-642) and OAR 660-012-0065(3)(n).

• This is especially true since the parcel is substandard in size for farming, is 
surrounded on three sides by development, and consists of somewhat poorly 
drained soils that have been compacted by previous development.



Subject property not quality ag land
• Property has not been farmed for more than 50 years.
• Poorest of the soils in the area.
• Reason traditional drainfield does not work is the property does not 

drain well.
“The parcel is so small the 
investment to drill an irrigation 
well would be too large for a 
very minimal return making it
Completely uneconomical to 
pursue farming it.”



Oppositional Claims Make Basic Errors
• Opponent Claim: The proposal seeks or needs an exception.
• Correction: Wrong.  No exception is sought or required.
• Opponent claim: Only state can expand airport boundary. 
• Correction: Wrong. There is no such limit in OAR 660-012-0065(3)(n) or the 

TTF statute ORS 836.640/642.  Opponent inserts what is omitted, violating 
ORS 174.010.

• LUBA - “The court concluded that ‘[r]equests for comprehensive plan amendments and 
zone changes, like the ones at issue here, sought by private parties without corresponding 
expansion of the airport boundary through the airport planning process are not 
expansions of public use airports within the meaning of OAR 660-012-0065(3)(n).” 
Schaefer, 318 Or App at 620. Schaefer v. Marion County, 2022 WL 3567227, at *2.’”

•



Oppositional Claims Make Basic Errors
• Opponent Claim: Application is for a stand-alone new 

airport.
• Correction: Wrong.  The application seeks to expand the 

KUAO existing airport boundary, not make a new airport.
• The subject property will become a part of KUAO as a TTF 

operation just as Wilson Construction, Life Flight, and 
others.



Oppositional Claims: Basic Errors
• Opponent Claim: Application does not specify flight routes beyond 

the subject property.
• Correction: Wrong.  
Application Exh 2A 
shows “flight paths”
(i.e. routes).  



Oppositional Claims Make Basic Errors
• Opponent Claim: “heliports” are CUPs in various commercial and industrial zones, so Hearings Officer should 

make negative inference that a heliport is not allowed in the EFU zone.
• Correction: Wrong.  State law allows proposal per ORS 215.283(3) / LCDC implemented per OAR 660-012-

0065(3)(n) / MCO implemented per MC 17.136.050(J)(4). Thus, legislature and LCDC made the decision for the 
county.  Where the Legislature &/or LCDC define the uses allowed in the EFU zone, the county cannot further 
limit uses allowed by right in a statute or rule. Compare Brentmar v. Jackson County, 321 Or 481, 496, 900 
P2d 1030 (1995); Lane County v. LCDC, 325 Or 569, 942 P2d 278 (1997).  

• Legislature also enacted ORS 836.625(1), which states that the limitations on non-farm uses in EFU zones 
described in ORS 215.283 do not apply to airport uses within airport boundaries. Therefore, whatever Marion 
County has allowed in the various commercial and industrial zones does not create a negative inference about 
uses allowed within airport boundaries, a subject regulated by state law. 

• Negative inference also does not apply on facts – as it did not apply in facts of case cited by opponent. In 
Western Land & Cattle, Inc. v. Umatilla County (Flying J, Inc), 230 Or App 202 (2009) LUBA declined to apply 
negative inference: “The ‘express language’ of UCDC 152.262(H) permits ‘truck stops and truck terminals’ as a 
conditional use in the CRC zoning district; it says nothing about truck stops anywhere else. ***”



Negative inference cannot be justified as makes zoning 
code inconsistent with acknowledged Airport 1976 Plan

• Acknowledged plan expressly identifies the subject property 
as suitable for airport related uses under private ownership. 

• Zoning code cannot be interpreted in a manner that is 
contrary to the County’s acknowledged plan.  Baker v. 
Milwaukie.  



Oppositional Claims Make Basic Errors
• Oppositional Claim: There is no “approvable sewage disposal” and 

proposal “exceeds the carrying capacity of the land.”
• Correction: Wrong.  Only evidence in the record is that an approvable 

sewage disposal system can be established on the subject property, 
precisely respecting and not exceeding the “carrying capacity of the 
land.”



Oppositional Claims Make Basic Errors
• Oppositional Claim: “LUBA has already rules that through 

the fence development of the subject property is prohibited.”
• Correction: Wrong.  LUBA has not said that no TTF can be 

approved on the property.  Opponent does not cite any basis 
for the assertion.  



Oppositional Claims Make Basic Errors
• Oppositional Claim: Proposal will increase intensity of 

exception land.
• Correction: Wrong.  The subject property is not exception 

land.  The subject property and the airport have been 
designated in the county plan under the 1976 Master Plan as 
the site for a growing busy airport.  Whatever argument 
opponent hopes to make, is anyone’s guess.

• But opponent does not demonstrate the proposal cannot be 
approved.    



Oppositional Claims Make Basic Errors
• Opponent Claims: Farmers will not be able to use drones, farmers will have to 

get ATC permission they do not now need,  and the site will cause terrorist 
attacks.  

• Correction: Wrong.  Under federal law, the airspace 4 miles from KUAO is 
restricted and ATC approval is required for any drone flight now.  Under state law, 
the controlled airspace area is 5-miles.  If the farmer opponent is now using 
drones without prior ATC authorization, they are violating federal law.



EXPERT – Pilot, Remote Pilot, PHD Aeronautical Engineer







Requested Additional Condition
• Add an express condition of approval that the only eVTOLs that will 

be allowed are those operated commercially.  No one ever intended 
“ultralights” to operate at the site.  



Conclusion
• The proposal meets all applicable standards
• LCDC did not violate its authority adopting OAR 660-012-0065(3)(n)
• The proposal will not inspire terrorist attacks
• Farm uses will not be significantly adversely impacted
• The proposal has only minor traffic impacts
• The proposal is completely 100% consistent with the acknowledged 

Marion County Comprehensive Plan’s acknowledged 1976 Aurora 
State Airport Master Plan.

• Staff got it right, the proposal should be approved.
• Thank you.  Questions?
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