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March 27, 2025 
 

 
VIA ELECTRONIC MAIL: ASeifer@co.marion.or.us 
 

Marion County Hearings Officer 
c/o Alex Seifer 
5155 Silverton Road NE 
Salem, Oregon 97305 

 
 

 
RE: Conditional Use Permit 24-043 (14398 Union School RD NE, Woodburn) 
 Our File No: 45249-00001 

 
Dear Madam Hearings Officer: 

Please accept this letter into the record for the above referenced appeal of the approval of a non-
farm dwelling on the property certain 8.4 acres of property (the “Property”) located along the 14400 block 
of Union School Road NE (the “Application”) submitted by MKI Construction LLC, an Oregon limited 
liability company, and Leo Needs Construction LLC, an Oregon limited liability company (collectively the 
“Applicant”). The Application was designated by Marion County as Conditional Use Case No. 24-043 and 
was approved, subject to four (4) conditions, by the Planning Director on January 13, 2025 (the 
“Decision”). The Decision was subsequently appealed by the neighboring property owners, Bernhard and 
Patricia Hitz (collectively the “Appellant”), on January 27, 2025 (the “Appeal”). A hearing was held on 
Thursday March 6, 2025 (the “Hearing”) and one of parties testifying in opposition requested to hold the 
record open. This letter is Applicant’s response to the comments made both at the Hearing and as written 
testimony during the seven (7) day open record period (collectively, the “Opposition Testimony”).  

 As stated by the Applicant at the Hearing, the Opposition Testimony does not address the 
applicable approval criteria nor have any of the parties opposing the Application or appealing the Decision 
provided evidence into the record that rebuts the evidence provided by the Applicant that it has satisfied 
the applicable approval criteria. The Opposition Testimony is focused on four areas, as set out below.  

I. Questions Regarding the Validity of the Soil Assessment 

Prior to submitting the Application, the Applicant had a Soil Assessment Review (the 
“Assessment”) done on the Property which has been submitted as part of this response as Exhibit 101. 
The Soil Assessment Review process, as setout in OAR 660-033-0045, requires the a person seeking a soils 
assessment to contact a “professional soil classifier,” from a list of qualified individuals identified by 
Department of Land Conservation and Development (“DLCD”) and, once the soil assessment has been 
completed, the assessment must be submitted to DLCD for confirmation by DLCD that the soil assessment 
is “soundly and scientifically based” and that the assessment meets DLCD’s reporting requirements. OAR 
660-033-0045(1)-(4). The Applicant followed the regulatory requirements for obtaining a soil assessment, 
as shown by the Applicant’s Soil Assessment Completeness Review which was submitted to the County as 
part of the Application.  

The Applicant hired Gary A. Kitzrow, CPSC (Certified Professional Soil Classifier)/CPSS (Certified 
Professional Soil Scientist) (the “Soil Classifier”) certified by the Soil Science Society of America, to 
complete an analysis of the Property’s soils. This certification requires (1) a bachelors’ degree is soil science 
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or a related field having at least 15.0 semester credits of soils specific coursework and 45.0 semester 
credits of supporting coursework; (2) five (5) years of post-baccalaureate experience or 3 years of 
experience post receipt of a Master's or PhD; (3) Credential forms approved by board of the Soil Science 
Society of America; and (4) passing a subject matter exam. https://www.soils.org/certifications/become-
certified?q=certifications/become-certified/. The Soil Classifier’s certifications are not the only items that 
establishes him as an expert in soils analysis and classification, he has also been identified by DLCD as a 
“professional soil classifier” and is included on the list that DLCD is required to maintain to provide the 
public with options for well qualified individuals to perform soil assessments. The fact that he was paid by 
the Applicant to provide his professional services does not indicate that he is biased.  

The Assessment was based on ten (10)1 excavations done using a backhoe and other field testing 
equipment. See Exhibit 101 p. 2. The location of these soil samples is identified on a map that is included 
the Assessment and which shows that the samples were taken at multiple points on the property, in 
varying locations in order to determine the makeup of the entirety of the Property. Id. 22.  The Assessment 
than provides an analysis of the soil typology as well as discussing the historic use of the Property, including 
expert testimony refuting the claims set forth in the Opposition Testimony. Specifically, in analyzing the 
aerial from 1970, the Soil Classifier notes that “The lower valued Steiwer Variant soils along with Terrace 
Escarpment units (and floodway) shows inferior crop growing conditions with stunted tree crops and areas 
of no crops within these soil units.” Id. 37.The area that the Applicant is proposing for the construction of 
the dwelling is within the area mapped with these soils, and specifically in Steiwer Variant (SWB) portion 
of the Property where the aerial photographs depict “tonal pattern difference with tree drop-out and 
intrusion of unwanted bush species.” Id. 38. 

The Assessment establishes that the Applicant has followed the regulatory process for establishing 
that the Property is not classified with high-value farm soils, allowing it to submit an application for a non-
farm dwelling. The Opposition Testimony has not provided evidence in the record beyond anecdotal 
statements that previous owners had various farm uses on the Property. The Soil Classifier addresses the 
historical use of the Property in the Assessment and refutes the Opposition Testimony regarding the 
viability of farming on the Property. The Soil Assessment process is established to ensure that a qualified 
professional is performing these types of assessments and, when weighing the evidence in the record, the 
Assessment, performed by a professional and reviewed for compliance with sound academic principles, 
should be given significantly more weight than memories of individuals in the vicinity that do not have 
firsthand knowledge of the viability of previous attempts at farming. 

II. Exclusive Farm Use Zoning 

Several comments within the Opposition Testimony seemed to focus on preventing the Applicant 
from changing the zoning on the Property. As the Applicant is not changing the zoning on the Property, 
but is applying for a conditional use permit, which will allow for a non-farm dwelling while maintaining the 
EFU zoning. As previously stated, the conditional use criteria presume some level of compatibility with the 
underlying zone, provided the proposed use can be developed in a way that does not adversely impact 
the surrounding properties. In this instance, the testimony provided by the opposition focused on the 
impact of the surrounding uses on the Property, namely, spray coming onto the Property from the adjacent 
farm use. As the Applicant provided at the Hearing, in association with this Application, the Applicant will 
sign a declaratory statement acknowledging that it is constructing a dwelling in the EFU and, therefore, 

 
1 The Applicant indicated that there were twelve (12) soil samples collected as part of the report. Upon further 
review, this was incorrect, the Soil Assessment identifies ten (10) testing locations. 

https://www.soils.org/certifications/become-certified?q=certifications/become-certified/
https://www.soils.org/certifications/become-certified?q=certifications/become-certified/
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that it understands the impact that the adjacent farm uses may have on the Property. Additionally, 
Oregon’s right to farm laws are designed to protect farmers from liability associated with farming in the 
resource zones. However, in order to practically address this concern, the Applicant has already fenced the 
Property and will install vegetative screening to provide an additional buffer to the surrounding agricultural 
uses and the Applicant has proposed shifting the Property further from the neighboring agricultural uses 
to allow for a larger buffer. 

No other specific concerns were raised with regards to the impact of the proposed dwelling 
beyond the philosophical position that all EFU property should be retained for farming, but the Applicant 
has provided evidence in the record that the noise and traffic associated with the dwelling will be well 
within the norm for the surrounding area. The Opposition Testimony points to the southwest corner of 
the Property as a preferrable location for the dwelling, but the Applicant has already demonstrated 
through the Assessment that its proposed location is non on high-class soils and the Opposition Testimony 
has not provided any evidence demonstrating that this is inaccurate.  

III. The Property Has Been Commercially Farmed in the Past 

The Opposition Testimony contains several variations of a statement that the prior owners actively 
farmed the Property, producing hazelnuts, walnuts, pears, and other garden crops until they were unable 
to continue due to advancing age. We believe the owners these statements refer to owned and operated 
the property prior to 1998. The Assessment contains historic analysis of the Property from 1950 through 
the present and shows that as early as the 1980s the Property was showing significant tree drop out, well 
before the Applicant purchased the Property in 2018 and stopped actively farming the Property. Id. 36-41. 

Additionally, the fact that the Property may have been previously used for farming is not an 
applicable approval criterion for this Application. The Assessment addresses the soil classification of the 
soils on the Property. Upon the determination that the soils are not high class soils, the Applicant is able 
to apply for a conditional use permit. Under the conditional use permit, the focus of the criteria is not 
what can or should happen on the Property, but rather, what impact the proposed conditional uses will 
have on the surrounding properties.  

However, even if the Property could have been commercially farmed in the past, due to the 
substandard soils, it is unlikely that it would be commercially viable today due to its size and the 
substandard soils. Based on data from the United States Department of Agriculture (the “USDA”), small 
farms in Marion County face significant economic challenges. According to page 1 of the USDA’s most 
recent 2022 Census of Agriculture, County Profile for Marion County, Oregon, attached as Exhibit 102, 
there was a 10 percent decrease in the total number of farms in Marion County and a 5 percent decrease 
in the total farmed acreage in Marion County from 2017 to 2022.2  

Reduced harvesting and increased expenses offer two reasons why Marion County small farms 
have become less economically viable over time. For example, Census data attached here as Exhibit 103 
shows Marion County small farms harvested 1,582 total acres in 2017 but harvested only 1,412 total acres 

 
2 2022 Census of Agriculture, County Profile for Marion County, Oregon “Total and Per Farm Overview, 2022 
and change since 2017” 



4930-5505-5148, v. 3 

in 2022.3 This represents a 10.7 percent decrease in total acres harvested by Marion County small farms. 
Further data from the Census, attached here as Exhibit 104, shows that average yearly farm expenses for 
all Marion County farms rose from $222,164 in 2017 to $310,897 in 2022.4 This represents a 39.9 percent 
increase in average yearly farm expenses among all Marion County farms. Although yearly expenses for 
small farms are less on average than yearly expenses for large farms, Marion County small farms have 
nonetheless become burdened by rising expenses. This may be partially attributable to the inability of 
small farms in Marion County to benefit from economies of scale, unlike large farms in Marion County. 

Lastly, consolidated production of pears and hazelnuts among Marion County farms suggests 
smaller Marion County farms producing these commodities have become less economically viable over 
time. The Census data attached here as Exhibit 105 shows that in 2017, 42 Marion County farms dedicated 
136 acres to pear production. However, by 2022, only 29 Marion County farms dedicated 129 acres to pear 
production.5 Although a roughly equivalent number of acres was devoted to pear production over the 5-
year period (+/- 7 acres), there were 13 fewer Marion County farms producing pears overall. The same 
holds true for hazelnut production, with Census data attached here as Exhibit 106 showing that in 2017, 
359 Marion County farms dedicated 16,366 acres to the production of hazelnuts.6 However, by 2022, only 
340 Marion County farms dedicated 19,870 acres to the production of hazelnuts. In this case, more 
acreage was devoted to hazelnut production (+3,504 acres), but there were 19 fewer Marion County farms 
producing hazelnuts over the 5-year period. 

In light of other statistics presented on increased farm consolidation suggests the smaller Marion 
County farms may be exiting pear and hazelnut production, or they may be selling their acreage to larger 
farms. Coupled with statistics on reduced harvesting and increased expenses, data suggests Marion 
County small farms, including small farms producing pears and hazelnuts, are less economically viable than 
they were in the past. These trends may force Marion County small farms to cease production of pears 
and hazelnuts, or it may force Marion County small farms to sell their acreage to larger producers of these 
commodities. If trends remain the same as they did from 2017 to 2022, USDA Census data suggests Marion 
County small farms face significant economic challenges now and in the future. 

Along these lines, testimony Provided by Patricia Hitz at the Hearing and by Mikel Hitz via written 
testimony state that the Property has been utilized for commercial farm uses in the past and that, because 
their adjacent family farm is productive, the Property should be able to be commercially farmed. As the 
Applicant has addressed the testimony regarding the soil analysis above, it will just briefly note that the 
Soil Analysis establishes that the soils on the Property have a distinct pattern due to the small acreage and 
the presence of the creek, which result in a soil typology that is inconsistent with adjacent farm use. 
Additionally, the Appellant purchased adjacent properties from the previous owner of the Property at the 
same time that the Property was listed for sale (as indicated by the Marion County Property Records), their 
failure to purchase the Property at that time, even though they owned two of the abutting properties, 
suggests that they did not think that the Property could be farmed as part of their farming operation.  

 
3 Page 291, 2022 Census of Agriculture – County Data 
4 Page 259, 2022 Census of Agriculture – County Data 
5 Page 392, 2022 Census of Agriculture – County Data 
6 Page 396, 2022 Census of Agriculture – County Data 
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IV. Development of the Proposed Dwelling 

The Opposition Testimony also raised concerns about potential impacts of the proposed dwelling 
on the waterway that bisects the Property and the associated storm water displacement caused by 
additional impermeable surfaces. The Proposed Dwelling will be required to comply with Marion County’s 
stormwater detention requirements, where applicable. There is adequate space onsite to address any 
displaced stormwater and Marion County’s engineer will have the opportunity to review any proposed 
stormwater detention to ensure that it complies with the engineering standards. The Decision adequately 
conditions this requirement in the Conditions numbered #1, 4, and 6.  

Moreover, the Opposition Testimony points to MCC 17.136.030, which is not the applicable 
approval criteria in this Application. Rather the Applicant is applying for a Conditional Use under MCC 
17.136.060, which the Applicant has addressed in detail. 

The only applicable impact that the Opposition Testimony  seems to argue is the alleged change 
in the development pattern of the surrounding area. However, the surrounding area is already typified by 
what is a mixture of agricultural and rural residential uses and the Property is bordered on two sides by a 
large agricultural parcel where additional parcelization or development would not be permitted, and 
neighbored on the remaining side by a similarly sized rural residential parcel. The Opposition Testimony 
did not provide any evidence into the record addressing how the development of the proposed dwelling 
will allow for additional development in the surrounding area or how the Proposed Dwelling will result in 
negative impacts to the surrounding area that cannot be mitigated through reasonable conditions or the 
Applicant’s proposed screening. Rather, the Opposition Testimony instead focuses on statewide policy and 
the preference to preserve farmland. As addressed above, the Applicant has provided sufficient evidence 
in the record to demonstrate that the Property does not contain the high class soils that the Statewide 
Planning Goal 3 seeks to preserve. While the EFU Zone seeks to effectuate the preservation of productive 
farmland, the conditional use process in MCC 17.136.060 provides a mechanism for the productive use of 
parcels when the soils on those parcels will not allow for farm use, as is the case here. As the Proposed 
Dwelling falls within a defined conditional use and the Applicant has demonstrated through sufficient 
evidence in the record that it satisfies the applicable approval criteria, the Proposed Development is 
consistent with both the County and the State’s policy mandate to preserve productive farmland.  

Conclusion:  

The Applicant has demonstrated through substantial evidence in the record that the Application either 
satisfies the applicable approval criteria, or that reasonable conditions of approval allow the Application 
to comply with those criteria. The Applicant respectfully requests that the Hearings Officer approve the 
Application as modified in the Applicant’s updated site plan, submitted as part of its appeal response. 
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Sincerely, 

 

MARGARET Y. GANDER-VO  
margaret@sglaw.com 
Voice Message #374 
 

 
MYG:  
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EXHIBIT A 
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EXHIBIT B 

  



4930-5505-5148, v. 3 

EXHIBIT C 
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EXHIBIT D 
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EXHIBIT E 
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EXHIBIT F 

 


