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MEMORANDUM
TO: Marion County Hearings Officer
FROM: Marion County Planning Division/Schrems
SUBJECT:  Comprehensive Plan/Zone Change 20-004/ Kraft
DATE: August 25, 2020

The Marion County Planning Division has reviewed the above named case and offers the
following comments:

FACTS:

1. The subject property consists of 134.45 acres designated Primary Agriculture in the
Marion County Comprehensive Plan (MCCP) and zoned EFU (Exclusive Farm Use),
Title 17 of the Marion County Code (MCC).

2. The property is located on the north side of 84™ Place SE, Salem. The property was
described by deed (Deed 207, Page 234) as far back as 1930 and considered a legally
created parcel for land use purposes. According to the Soil Survey for Marion County,
Oregon, 60.80% of the soils on the property are high-value soils. The property was
previously the subject of Property Line Adjustment application 2011-019 (PLA11-019)
which determined that the property was legal for the purposes of land use.

3. Properties to the north and northwest are zoned Exclusive Farm Use and in farm use.
Properties to the east and south are zoned Acreage Residential and developed with
residences. Properties to the southwest are zoned Special Agriculture and are in farm
and forest use.

4. The applicant is requesting to change the Comprehensive Plan designation from
Primary Agriculture to Rural Residential and to change the zone from EFU to AR
(Acreage Residential) on 20 acres of the subject property. The 20 acres proposed to be
rezoned are located along the western property line of the subject property.

5. Oregon Department of Land Conservation and Development (DLCD) submitted
comments stating that the applicant did not provide any discussion to justify an exception
to Statewide Planning Goal 3 (Agricultural Lands), and as such must be denied. DLCD
further commented that there are multiple options to establish dwellings in the EFU zone
district that do not require a zone change.

1000 Friends of Marion County commented that the applicant does not meet the burden
of proof for a zone change and comprehensive plan amendment. They state that the
desire for more dwellings does not justify the conversion of agricultural land to residential
use. Furthermore, they state that class 6 soils on the property can still be used for various
types of farm uses, which include livestock operations. Lastly they commented that
allowing the zone change to be approved could interfere with farming practices or be used
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to justify the conversion of all of the remaining tax lot to residential uses later on by surrounding
all the productive land with residentially zoned lands.

STAFF FINDINGS AND ANALYSIS:

6.

In land use actions of this type, the applicant has the burden of proving compliance with all
applicable criteria. This report will outline the criteria that must be satisfied in order for an
approval to be granted. If the applicant supplied argument or evidence to address specific
criteria, the response will be summarized.

GOAL EXCEPTION

7.

Land use applications of this nature must be consistent with Statewide Planning Goals. In this
specific case, the subject parcel is covered by Statewide Goal 3 (Agriculture Land). There is a
mechanism, however, for not applying the Goal to areas with certain characteristics. This
mechanism is the Goal exception process that requires specific findings justifying why such lands
are not available for resource use. There are three types of exceptions to Statewide Goals that
may be granted. The first two are based on the concept that the subject property is “physically
developed” or “irrevocably committed” to a certain use. The third is a “reasons” exception where
there is a demonstrated need for the proposed use or activity. In this case, the applicant indicated
that the proposal qualifies for an irrevocably committed exception.

Goal exceptions are governed by Statewide Planning Goal 2. Goal 2 is implemented through
Oregon Administrative Rule (OAR) 660-004. Under OAR 660-004-0028(1), a local government
may adopt an exception to a goal when the land is irrevocably committed to uses not allowed by
the applicable goal because existing adjacent uses and other relevant factors make uses allowed
by the applicable goal impractical. According to OAR 660-004-0028(2), whether land is
irrevocably committed depends on the relationship between the proposed exception area and the
lands adjacent to it. The findings for a committed exception must address the following:

@ A local government may adopt an exception to a goal when the land subject to the
exception is irrevocably committed to uses not allowed by the applicable goal because
existing adjacent uses and other relevant factors make uses allowed by the applicable
goal impracticable:

(@) A "committed exception™ is an exception taken in accordance with ORS
197.732(2)(b), Goal 2, Part I1(b), and with the provisions of this rule, except
where other rules apply as described in OAR 660-004-0000(1).

(b) For the purposes of this rule, an "exception area" is that area of land for which a
"committed exception” is taken.

©) An "applicable goal," as used in this rule, is a statewide planning goal or goal
requirement that would apply to the exception area if an exception were not
taken.

2 Whether land is irrevocably committed depends on the relationship between the
exception area and the lands adjacent to it. The findings for a committed exception
therefore must address the following:

@) The characteristics of the exception area;

(b) The characteristics of the adjacent lands;

©) The relationship between the exception area and the lands adjacent to it; and

(d) The other relevant factors set forth in OAR 660-004-0028(6).

3) Whether uses or activities allowed by an applicable goal are impracticable as
that term is used in ORS 197.732(2)(b), in Goal 2, Part I1(b), and in this rule
shall be determined through consideration of factors set forth in this rule, except
where other rules apply as described in OAR 660-004-0000(1). Compliance with
this rule shall constitute compliance with the requirements of Goal 2, Part II. It is
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the purpose of this rule to permit irrevocably committed exceptions where

justified so as to provide flexibility in the application of broad resource

protection goals. It shall not be required that local governments demonstrate that
every use allowed by the applicable goal is "impossible." For exceptions to

Goals 3 or 4, local governments are required to demonstrate that only the

following uses or activities are impracticable:

Farm use as defined in ORS 215.203;

Propagation or harvesting of a forest product as specified in OAR 660-033-

0120; and

Forest operations or forest practices as specified in OAR 660-006-0025(2)(a).

A conclusion that an exception area is irrevocably committed shall be supported

by findings of fact that address all applicable factors of section (6) of this rule

and by a statement of reasons explaining why the facts support the conclusion
that uses allowed by the applicable goal are impracticable in the exception area.

Findings of fact and a statement of reasons that land subject to an exception is

irrevocably committed need not be prepared for each individual parcel in the

exception area. Lands that are found to be irrevocably committed under this rule
may include physically developed lands.

Findings of fact for a committed exception shall address the following factors:

Existing adjacent uses;

Existing public facilities and services (water and sewer lines, etc.);

Parcel size and ownership patterns of the exception area and adjacent lands:

(A) Consideration of parcel size and ownership patterns under subsection
(6)(c) of this rule shall include an analysis of how the existing
development pattern came about and whether findings against the goals
were made at the time of partitioning or subdivision. Past land divisions
made without application of the goals do not in themselves demonstrate
irrevocable commitment of the exception area. Only if development (e.g.,
physical improvements such as roads and underground facilities) on the
resulting parcels or other factors makes unsuitable their resource use or
the resource use of nearby lands can the parcels be considered to be
irrevocably committed. Resource and nonresource parcels created and
uses approved pursuant to the applicable goals shall not be used to
justify a committed exception. For example, the presence of several
parcels created for nonfarm dwellings or an intensive commercial
agricultural operation under the provisions of an exclusive farm use zone
cannot be used to justify a committed exception for the subject parcels or
land adjoining those parcels.

(B) Existing parcel sizes and contiguous ownerships shall be considered
together in relation to the land's actual use. For example, several
contiguous undeveloped parcels (including parcels separated only by a
road or highway) under one ownership shall be considered as one farm
or forest operation. The mere fact that small parcels exist does not in
itself constitute irrevocable commitment. Small parcels in separate
ownerships are more likely to be irrevocably committed if the parcels are
developed, clustered in a large group or clustered around a road
designed to serve these parcels. Small parcels in separate ownerships
are not likely to be irrevocably committed if they stand alone amidst
larger farm or forest operations, or are buffered from such operations;

Neighborhood and regional characteristics;

Natural or man-made features or other impediments separating the exception

area from adjacent resource land. Such features or impediments include but are
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11.

12.
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not limited to roads, watercourses, utility lines, easements, or rights-of-way that
effectively impede practicable resource use of all or part of the exception area;
) Physical development according to OAR 660-004-0025; and
(9) Other relevant factors.
The evidence submitted to support any committed exception shall, at a minimum,
include a current map or aerial photograph that shows the exception area and
adjoining lands, and any other means needed to convey information about the
factors set forth in this rule. For example, a local government may use tables,
charts, summaries, or narratives to supplement the maps or photos. The
applicable factors set forth in section (6) of this rule shall be shown on the map
or aerial photograph.

The applicant did not submit evidence addressing an exception to Statewide Planning Goal 3.

Planning and zoning for exception areas is regulated by OAR 660-004-0018:

(1)

@)

3)

Purpose. This rule explains the requirements for adoption of plan and zone designations
for exceptions. Exceptions to one goal or a portion of one goal do not relieve a
jurisdiction from remaining goal requirements and do not authorize uses, densities,
public facilities and services, or activities other than those recognized or justified by the
applicable exception. Physically developed or irrevocably committed exceptions under
OAR 660-004-0025 and 660-004-0028 and 660-014-0030 are intended to recognize and
allow continuation of existing types of development in the exception area. Adoption of
plan and zoning provisions that would allow changes in existing types of uses, densities,
or services requires the application of the standards outlined in this rule.

For "physically developed" and "irrevocably committed™ exceptions to goals, residential
plan and zone designations shall authorize a single numeric minimum lot size and all
plan and zone designations shall limit uses, density, and public facilities and services to
those:

@) That are the same as the existing land uses on the exception site;

(b) That meet the following requirements:

(A) The rural uses, density, and public facilities and services will maintain
the land as "Rural Land" as defined by the goals, and are consistent with
all other applicable goal requirements;

(B) The rural uses, density, and public facilities and services will not commit
adjacent or nearby resource land to uses not allowed by the applicable
goal as described in OAR 660-004-0028; and

© The rural uses, density, and public facilities and services are compatible
with adjacent or nearby resource uses;

Uses, density, and public facilities and services not meeting section (2) of this rule may
be approved on rural land only under provisions for a reasons exception as outlined in
section (4) of this rule and applicable requirements of OAR 660-004-0020 through 660-
004-0022, 660-011-0060 with regard to sewer service on rural lands, OAR 660-012-0070
with regard to transportation improvements on rural land, or OAR 660-014-0030 or 660-
014-0040 with regard to urban development on rural land.

The applicant did not provide any justification or evidence in support of an exception to
Statewide Planning Goal 3.
STATEWIDE PLANNING GOALS

Proposals to amend the Comprehensive Plan and take an exception to a Statewide Planning Goal
must be consistent with the remaining Goals:



e Goal 1: Citizen Involvement. The notice and hearings process provides an opportunity for
citizen involvement.

e Goal 2: Land use Planning. The subject application for a goal exception is considered under
the regulations for this goal.

e Goal 3: Agricultural Lands. An exception to this goal is required to change the
Comprehensive Plan designation of the property from Primary Agriculture to Rural
Residential. The applicant did not request an exception to this goal as part of the application.
The applicant also did not provide any evidence or findings to show that an exception to
Statewide Planning Goal 3 is warranted.

e Goal 4: Forest Lands. The subject property has not been determined to be forest land. This
goal does not apply.

e Goal 5: Open Spaces, Scenic and Historic Areas and Natural Resources. The Marion County
Comprehensive Plan does not identify any significant open spaces, scenic and historic areas
and natural resources on the subject property.

e Goal 6: Air, Water and Land Resources Quality. The subject property is not within an
identified air quality area. The property is not in the sensitive groundwater overlay zone.

e Goal 7: Areas Subject to Natural Disasters and Hazards. The subject property is not within
an identified floodplain or geologic hazards area. This goal is not applicable.

e Goal 8: Recreation Needs. No recreational uses of the property are proposed in conjunction
with this application. This goal does not apply.

e Goal 9: Economic Development. Because this goal focuses on commercial and industrial
development, primarily within an urban growth boundary, it does not apply to this proposal.

e Goal 10: Housing. This goal applies to housing within an urban growth boundary and, thus,
does not apply to this proposal.

e Goal 11: Public Facilities and Services. The subject parcel can be served by the usual rural
facilities, such as a roadway, telephone and electrical service, and septic system. This goal is
met.

e Goal 12: Transportation. Were the rezone granted to AR-10, the addition of two dwellings
will not have a significant impact on the county roadway system in this area because of the
minimal number of trips associated with a residence and the adequacy of the roadway to
accommaodate the probable level of additional traffic.

e Goal 13: Energy Conservation. Normal residential use of the property will not significantly
impact energy consumption. This goal is met.

e Goal 14: Urbanization. OAR 660-004-0040(8)(i)(A) states that for rural residential areas
designated after the effective date of this rule, any new lot or parcel shall be at least 10 acres,
unless an exception to Goal 14 is justified. The applicant is proposing to apply a 10-acre
density standard to the new AR zone. Therefore, the proposal complies with Goal 14 and
does not require an exception to Goal 14.

COMPREHENSIVE PLAN AMENDMENT

13.

14.

All Comprehensive Plan changes are subject to review by the State Department of Land
Conservation and Development (DLCD). The DLCD was notified as required by State Law and
did not comment prior to this report being prepared.

The MCCP establishes procedures to be used when considering plan amendments. Plan changes
directly involving 5 or fewer properties will be considered a quasi-judicial amendment. The
amendment will be reviewed by the zone change procedures established in Marion County Code
Chapter 17.123. A plan amendment of this type may be processed simultaneously with a zone
change request with the zone change procedure outlined in Chapter 123 of the MCRZO.



15.

16.

The MCCP does not contain specific review criteria for plan amendments; however, any
amendment must be consistent with its applicable goals and policies. The policies that need to be
addressed by applicant include:

Agricultural Lands Policy #1: Preserve lands designated as Primary Agriculture by zoning them
EFU (EXCLUSIVE FARM USE). Lands designated as Special Agriculture should be protected
by the corresponding SA zone and farmland in the Farm/Timber designation should be protected
by the Farm/Timber zone.

The applicant states that this application complies with this policy as only the areas with Class 6
or worse soils are proposed to have the comprehensive plan designation changed. The applicant
does not provide a justification for an exception to Goal 3, therefore this conclusion is not
supported by the record.

Agricultural Lands Policy #2: Maintain primary agricultural lands in the largest areas with large
tract to encourage larger scale commercial agricultural production.

The applicant states that the proposed rezoning would only involve 12.2% of the subject tract and
that the retention of 88% of the tract for resource use is the maximum amount that can be
retained.

Agricultural Lands Policy #3: Discourage development of non-farm uses on high value farmland
and ensure that if such uses are allowed that they do no cause adverse impacts on farm uses.

The applicant states that this policy is met as the area to be developed is not high value farm land.
The following policies were not addressed by the applicant in the application.

Rural Residential Policy #5: Marion County considers rural residential living a distinct type of
residential experience. The rural life style involves a sacrifice of many of the conveniences
associated with urban residences and the acceptance of lower levels of governmental services,
narrow roads and the noises, smells and hazards associated with rural living and accepted farm
and forest management practices. Marion County finds that it is financially difficult, not cost
effective and inconsistent with maintaining a rural life style for government to reduce or
eliminate the inconveniences caused by lower levels of public services or farming and forest
management practices. When residences are allowed in or near farm or forest lands, the owners
shall be required to agree to filing of a declaratory statement in the chain of title that explains the
County's policy giving preference to farm and forest uses in designated resource lands.

Rural Residential Policy #6: Where designated rural residential lands are adjacent to lands
protected for resource use a reasonable dwelling setback from the resource land shall be
required, and any other means used, to minimize the potential for conflicts between accepted
resource management practices and rural residents.

Rural Residential Policy #7: Lands available for rural residential use shall be those areas
developed or committed to residential use or significant areas unsuitable for resource use located
in reasonable proximity to a major employment center.

Rural Residential Policy #8: Since there is a limited amount of area designated Rural Residential
efficient use of these areas shall be encouraged. The minimum lot size in Rural Residential areas
existing on October 4, 2000, shall not be less than 2 acres allowing for a range of parcel sizes
from 2 to 10 acres in size unless environmental limitations require a larger parcel. Areas rezoned
to an Acreage Residential zone after October 4, 2000, shall have a 10 acre minimum lot size
unless an exception to Goal 14 (Urbanization) is granted.



Rural Residential Policy #10: All residential uses in rural areas shall have water supply and
distribution systems and sewage disposal systems which meet prescribed standards for health and
sanitation.

Rural Services, General Policy #1: The impact on existing services and the potential need for
additional facilities should be evaluated when rural development is proposed.

Rural Services, General Policy #2: It is the intent of Marion County to maintain the rural
character of the areas outside of urban growth boundaries by only allowing those uses that do
not increase the potential for urban services.

Rural Services, General Policy #3: Only those facilities and services that are necessary to
accommodate planned rural land uses should be provided unless it can be shown that the
proposed service will not encourage development inconsistent with maintaining the rural density
and character of the area.

Rural Services, General Policy #4: The sizing of public or private service facilities shall be
based on maintaining the rural character of the area. Systems that cannot be cost effective
without exceeding the rural densities specified in this Plan shall not be approved. The County
shall coordinate with private utilities to ensure that rural development can be serviced efficiently.

ZONE CHANGE

17.

18.

The criteria for a zone change are found in the Marion County Code Chapter 17.123.060:

A The proposed zone is appropriate for the Comprehensive Plan land use designation on
the property and is consistent with the goals and policies of the Comprehensive Plan and
the description and policies for the applicable land use classification in the
Comprehensive Plan; and

B. The proposed change is appropriate considering the surrounding land uses and the
density and pattern of development in the area; and

C. Adequate public facilities, services, and transportation networks are in place, or are
planned to be provided concurrently with the development of the property; and

D. The other lands in the county already designated for the proposed use are either

unavailable or not as well suited for the anticipated uses due to location, size or other
factors; and

E. If the proposed zone allows uses more intensive than uses in other zones appropriate for
the land use designation, the new zone will not allow uses that would significantly
adversely affect allowed uses on adjacent properties zoned for less intensive uses.

The applicant did not address the criteria for Goal 3- Agricultural Lands exception, therefore a
zone change from Exclusive Farm Use to Acreage Residential is not consistent with the goals and
policies of the Comprehensive Plan. Without an exception to Goal 3, the area intended to be
rezoned is still inventoried as farmland consistent with the policies of the Marion County
Comprehensive Plan. The applicant has not provided sufficient evidence that the class 6 soils
present on the property are not still suitable for farm use or that the class 6 soils are not necessary
to permit farm practices to be undertaken on adjacent or nearby lands. Based on the above
discussion, none of the criteria to justify an exception to Goal 3 - Agricultural Lands are met and
staff recommends the application for a Comprehensive Plan and Zone Change be denied.

CONCLUSION:

19.

Staff recommends DENIAL of the proposal to amend the Comprehensive Plan designation from
Primary Agriculture to Rural Residential and to change the zone from EFU to AR10.
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